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SEXUAL HARASSMENT AT WORK PLACE:

The word “sexual harassment” must not receive narrow and
pedantic meaning instead on the anvil of the concept as perceived at
international platforms including the United Nations resolutions under
CEDAW Convention & Beijing Declaration and the Beijing Platform For
Action to which India is a signatory “where the 'sexual harassment at
workplace' is held to be an act of violation of human rights; women
right to live with dignity and protection against all types of
discrimination because substantive equality of women in the
employment context cannot be achieved without elimination of sexual
harassment as this represent a barrier to their ability to seek safe and
healthy working environment, and achieve advancement through
promotions, etc., at workplace as evident from the international stands
in relation to sexual harassment formulated in CEDAW Convention.

The issue of sexual harassment has a variety of fine connotations.
Its evaluation may sometimes depend upon the sensitivity of the
person concerned. And also whether, the perception of the harassed
individual was known to the one against whom the accusing finger is
pointed.
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Sexual Harassment of Women At Workplace (Prevention,
Prohibition and Redressal) Act, 2013 is essentially and
predominantly a social welfare legislation.

The provisions contained thereunder must receive contextual
meaning and required to be interpreted broadly and liberally regard
being had to the aims and objects of the Act as observed by
theHon'ble Supreme Court [Workmen Vs. American Express
International Banking Corporation, AIR 1986 SC 458, N.K.Jain Vs.
C.K.Shah, AIR 1991 SC 1289 & B.Shah Vs. Presiding Officer,
Labour Court, AIR 1978 SC 12, referred to].

Section 2(n) defines “sexual harassment” and the definition is
inclusive in nature providing any one or more of the unwelcome acts or
behaviour provided thereunder whether directly or by implication shall
constitute sexual harassment. Further, widening the scope of
definition, section 3(2) contemplates the circumstances which may
also amount to sexual harassment if it occurs or is present in relation
to or connected with any act or behaviour of sexual harassment.

Meanings of the expression; 'means’, 'includes’ and 'means and
includes' have been reiterated in the case of Bharat Cooperative
Bank (Mumbai) Ltd., vs. Employees Union (2007) 4 SCC 685 &
N.D.P. Namboodripad Vs. Union of India (2007) 4 SCC 502. The
same principles of interpretation have been further reiterate by the
Hon'ble Supreme Court in the case of Delhi Development Authority
Vs. Bhola Nath Sharma (Dead) By LRs., and others, (2011) 2 SCC
54. ... When the word ‘includes' is used in the definition, the
legislature does not intend to restrict the definition; it makes a
definition of enumerative but not exhaustive. That is to say, the term
defined will retain its ordinary meaning but, its scope would be
extended to bring within it matters, which in its ordinary meaning may
or may not compromise.

The Constitutional Courts; one of the important limbs of the
Union of India must endeavour to foster respect for international
treaties as contemplated under Article 51(c) of the Constitution of
India, particularly; in the context of 'sexual harassment' at workplace
as an act of violation of human rights not restricted to governmental
organizations but also, for private acts if they fail to act with due
diligence to prevent violation of such rights.

Criminal liability is strict and personal to the person accused.
Hence, before acquisition of offence against the person/persons;
proper notice and opportunity of hearing before the Local is
imperative.

Writ Petitions disposed of.
Significant Paragraphs: 2, 4, 5, 9to 24

Reserved on: 01/08/2019
ORDER
(16/09/2019)
Rohit Arya, J

This order shall govern disposal of aforesaid two writ

petitions. Regard being had to the similitude of the controversy
involved in the aforesaid cases, both writ petitions have been
heard analogously and disposed of by this singular order.

For the sake of convenience, facts in W.P.N0.22317 of
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2017 have been considered.

Petitioner — Global Health Private Limited; a registered
company under the Companies Act, 1956 with the brand name of
'‘Medanta' and 'Medanta Super Specialty Hospital, Indore (for
short, 'the Hospital') seeks to challenge the legality, validity and
propriety of the impugned order dated 20/09/2017 (Annexure P/1)
on the anvil of provisions of Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013
addressed to its Managing Director passed by the respondent
No.1 based on the basis of report dated 18/08/2017 (Anneuxre
P/2) submitted by Local Complaints Committee, District Indore
respondent No.2 (for short, 'the Local Committee') upon enquiry
of a complaint made by respondent No.3, Ms. Anjali Singh
Thakur, Senior Manager Marketing at Medanta Indore (for short,
'the complainant’) alleging interference with her work, creation of
an intimidating and hostile environment by the acts,
misdemeanour and conduct attributed to the immediate superior
officer Dr. Gowrinath Mandiga, Medical Superintendent / Manager
(for short, 'the Medical Superintendent’). Her repeated requests
for protection and support sought from the superior authorities
including the Managing Director, fell on deaf ears and was shown
cold shoulders. She found herself singled out, harassed and
humiliated affecting her health and safety besides, potential threat
to her future employment status.

The enquiry report dated 18/08/2017 (Annexure P/2) is also
under challenge questioning its sustainability as according to the
petitioner, the subject matter of enquiry did not amount to sexual
harassment as defined under section 2(n) of the
Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013 (for short, 'the Act, 2013).
The individuals named and castigated with default were neither
noticed nor afforded opportunity (petitioners in W.P.N0.22314 of
2017), therefore, no further action under the said Act could have
been taken.

The impugned order, Annexure P/1 contains the following
directions:

)] cancellation of the termination letter
dated 19/04/2016 issued to complainant /
respondent No.3 during pendency of the
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enquiry before the Local Committee;

(I)  issue the character and experience
certificate with apology letter to the
complainant/respondent No.3 for
unwarranted and unjustified termination
and also pay compensation as well as
damages to compensate the financial loss,
social and metal set backs caused to her
due to termination resulting into deprivation
of means of livelihood for eighteen months;
() initiate  disciplinary ~ proceedings
against Dr.Gowrinath Mandiga under the
appropriate rules;

(V) imposed penalty of Rs.50,000/-
under section 26 of the Act, 2013 due to
failure to constitute the internal complains
committee under sub-section (1) of section
4 of the Act, 2013 by the Hospital.

2(A). It is submitted by the Hospital that none of the
communications made by the complainant prior to or post the
date of complaint contained any allegations of sexual
harassment, particularly; emails dated 19/12/2015 & 18/02/2016
to Hospital Personnel vide Annexure P/5 and P/6 respectively or
in the civil suit No.60A of 2016 by the Court of 17" Civil Judge,
Class-I, Indore dismissed on 19/05/2017 (Anneuxre P/8). Even
the communication dated 31/08/2016 (Annexure P/11) by the
Joint Director, Directorate of Women Empowerment, State of
Madhya Pradesh whereunder the complaint dated 18/03/2016
was made over to the Chief Executive Officer, District Panchayat,
Indore (respondent No.1) did not contain any mention of sexual
harassment, however, it is directed that the complaint be
investigated to find out the intention behind the alleged acts
committed by the Medical Superintendent, in the matter of
aforesaid complaint.

(B) The Local Committee did not adhere to the principles of
natural justice while conducting the enquiry. Besides, the alleged

enquiry so held instead of ascertaining whether the allegations in
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the complaint are referable to the sexual harassment as defined
under section 2(n) of the Act, 2013 / intention of the Medical
Superintendent, the Local Committee has jumped to the
conclusion that the complainant was subjected to sexual
harassment and recommended the consequential prejudicial
action against the Hospital and its personnel as reflected in the
report impugned (Annexure P/2). Hence, the enquiry report and
the recommendations made thereunder suffer from patent
perversity. Conclusions drawn are de hors the material on record
and the same are based on lopsided findings. It is further
submitted that:
(C) (i) Hospital was never supplied with the
supporting documents or evidence;
(a) before the Local Committee
relied upon to arrive at its
findings;
(b) the rejoinder referred to in the
report allegedly supplied by the
complainant on 31/07/2017 was
not supplied.
(if) neither Hospital nor any of its senior
officers were afforded opportunity to cross-
examine the complainant;
(iii) as required under section 13(1) of the
Act, 2013, the Committee did not make
available copy of report to all concerned;
(iv) the impugned recommendations in the
report are without considering the
pleadings presented by Hospital as the
additional reply  dated 10/08/2017
submitted by it (Annexure P/16) as well as
the email of Hospital have not been
referred to and discussed in the report;
(v) the Local Committee wrongly reached
the conclusion that internal complaints
committee has not been constituted at
Indore. In fact, Hospital has submitted
annual report to the Collector, District
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Indore for the period ending December,
2015 on 22/01/2016 (Annexure P/20).

The notice displayed at the entrance
gate of the Hospital as regards existence of
the internal complaints committee since its
constitution (Annexure P/19.);

(vi) the allegations with shades of sexual
harassment made during enquiry by the
complainant was an afterthought as in none
of her communications dated 19/12/2015 or
18/02/2016 or in the online complaint dated
18/03/2016 or in the civil suit, there is
whisper of such allegations;

(vii) the Local Committee did not either
consider or refer the order of the trial Court
[17" Civil Judge, Class-Il, Indore] dated
19/05/2017 in civil suit No.60A of 2016
(Anneuxre P/8) whereunder the prayer of
the Complainant for reinstatement was

declined.

With the aforesaid submissions, prayer for quashment of

Annexure P/1 and P/2 is made.

3. Per contra, the learned State's counsel / respondent
No.1,2 & 4 supports the order impugned (Annexure P/1) with the
submission that respondent No.1 has passed the order under
section 13(3) of the Act, 2013 based on the enquiry conducted
and the report dated 18/08/2017 (Annexure P/2) submitted by
respondent No.2, therefore, the directions contained thereunder
are within jurisdiction of respondent No.1. Hence, no exception

thereto can be taken.

4, The respondent No.2 has submitted that upon receipt of
complaint dated 18/03/2016 from the Directorate of Women
Empowerment, State of Madhya Pradesh under the covering
letter dated 31/08/2016 (Annexure P/11), the same was made

over to the Local Committee by the respondent No.1. Thereatter,
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notices were issued and sufficient opportunity was afforded to the
Hospital and the Medical Superintendent’; perpetrator repeatedly.
Due to hostile and non-cooperative attitude of the Medical
Superintendent and also representative of the Hospital as
detailed in the enquiry proceedings, the enquiry was prolonged.
The Hospital though submitted two replies' one on 21/11/2016
whereunder it expressed ignorance about the complaint and
prayed for supply of a copy of the same. The same was supplied
on 03/07/2017. Thereafter, in the second reply dated 20/07/2017
denied the allegations as misconceived and an after thought.
However, assurance was given to the Local Committee that an
enquiry shall be held by the Hospital on the complaint through the
internal complaints committee and/or employees grievance
committee. However, neither any enquiry was conducted nor the
report was submitted before the Local Committee.

The details of notices issued and dates of hearings are well
evident in original record. A perusal thereof reveals that the
replies submitted by the Hospital and Medical Superintendent
were taken into consideration by the Local Committee. Hence, it
IS Incorrect to say that principles of natural justice were not
followed. As the Hospital and the Medical Superintendent
themselves were responsible for non-cooperation in the enquiry,
not appearing in spite of repeated opportunities to appear, the
statement of the complainant was recorded. Therefore, it is
palpably wrong to say that opportunity to cross-examine the
complainant was not accorded to the Hospital and the Medical
Superintendent at any time.

Allegations made in the complaint, replies of the Hospital
and Medical Superintendent referred above as well as the
statements made by the complainant referred above during
enquiry were duly considered and thereafter, the Committee
reached conclusion that the complainant was subjected to sexual
harassment as defined under section 2(n) read with section 3(2)
the Act, 2013.

In fact, the Local Committee had sent its representative to
the Hospital to verify existence of the internal complaint
committee in the Hospital before conducting enquiry into the

complaint. Upon enquiry, it was found by the authorized
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representative that the internal complaints committee was not in
existence at the Hospital.

Adequate opportunity was afforded to all the parties before
conclusions were drawn in the enquiry report.

The Local Committee upon due consideration of the entire
material placed on record had submitted the enquiry report on
18/08/2017 (Annexure P/2) which is self-contained and self-
explanatory and within the scope of its jurisdiction under the Act,
2013. Hence, no interference is warranted in the report submitted
and the action taken thereon.

The copy of enquiry report was sent to all concerned
including the Hospital as required under section 13(1) of the Act,
2013.

5. Shri Sethi, learned counsel appearing for respondent No.3
adopts the reply submitted by learned counsel for the
respondents No.1, 2 & 4 with further submissions that (i) the
Complainant is highly educated with rich corporate experience in
the field of marketing;

(i) she was appointed and serving with the Hospital as
Senior Manager (Marketing) vide appointment letter dated
15/07/2015;

(iii) the terms and conditions shown to be on probation for
a period of six months and the appointment could be confirmed
subject to satisfactory completion of the probation period,;

(iv) she has performed the duties to the best of her ability;

(v) in fact, the appraisal report (Annexure P/5) suggests
that she has performed the duties assigned tasks accurately
and on time; keen to learn new things and take on more
responsibilities; communicates well and is co-operative with
other team members. Her conduct indicates that she arrives
for work on time, disciplined, polite in behaviour, adheres to
organization policies pertaining to attendance, dress code,
etc. though improvement areas; indicated as: IPR / Target
Marketing / Activity — Description — distribution;

(vi) however, unfortunately, the Medical Superintendent;
perpetrator and others in the hierarchy named in the complaint

instead of motivating and encouraging have (a) demoralized her
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with unwarranted interference and intimidating attitude
culminating into hostile work environment, (b) created obstruction
in successful completion of projects in her hand (c) threat
perception about her future employment status; (d) despite email
to the Managing Director for protection and redressal of
grievances, no action whatsoever was taken against the
perpetrator and others; (e) her complaint dated 18/03/2016
contains details of incidences of harassment and intimidation
notified to Managing Director through email dated 18/12/2016;

(vii) true it is that in the complaint, the complainant did not
specifically mention the mischievous acts of Medical
Superintendent behind such hostility and contemptuous treatment
meted out to her for obvious reasons she suffered from fear
psychosis apprehending extreme action by the Medical
Superintendent and others during currency of employment.

However, as a sequel to the complaint dated 18/03/2016
since the Hospital was hellbent upon it found excuses to
terminate her employment camouflaged as if after appraisal. In
fact it is an arbitrary termination of employment. There was no
appraisal, no counselling and no notice issued to the
complainant.

It is unfortunate that while the complainant in emails
(placed on record) has expressed her anguish, helplessness and
insecured work environment and looked upto the superiors for
protection and safety but, the emails were treated as personal
affront to get rid of the complainant from the employment;

(viii) the Local Committee upon due consideration of the
entire material on record has reached conclusion as reflected
from the report itself;

(ix) no exception can be taken to the detailed reasons
given by the complainant in her statements before the Local
Committee in conjunction with her emails which comes within the
jurisdiction of section 13(3) of the Act, 2013. Further, Hospital
representative and the Medical Superintendent neither did extend
cooperation and effective participation in the enquiry nor ever
sought opportunity for cross-examination of the complainant
whereas her statement was recorded on 03/07/2016 when
Hospital representative received copy of complaint before the
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Local Committee. Hence, the Local Committee was fully justified
upon consideration of the statement of the complainant and
recorded its satisfaction and made recommendations;

Accordingly, the impugned order (Annexure P/1) based on
the enquiry report (Annexure P/2) of the respondent No.2 is well
within the scope of jurisdiction of respondent No.1. Hence, no
interference is warranted. Accordingly, prayed for dismissal of
the writ petitions.

6. This Court made an attempt for conciliatory process
invoking the provision under section 10 of the Act,2013 and
passed the following order on 18/07/2019:

“Shri Ajay Bagadia, Shri Abhinav Malhotra, Shri
Rakesh Pal and Ms. Neha Vijayvargiya, learned
counsel for the petitioners.

Shri Vivek Patwa, learned counsel for the
respondents No.1 and 3.

Shri Rahul Sethi, learned counsel for the
respondent No.2.

Shri Ajay Bagadia has concluded. Shri Rahul
Sethi has also concluded. However, Shri Vivek
Patwa, though argued at length, but is at loss to
state the original record is not available to
substantiate the findings of the internal committee,
hence prays for short time to produce the same.

Upon hearing counsel for the parties at this
stage, prima facie the genesis of the controversy
involved appears to have picked up cue from the
complaint made by respondent No.2 dated
18/03/2016 (Annexure P/8) taking exception to the
manner and demeanor of the immediate superior,
Dr. Gouri Nath in the course of interactions,
directions, assignments, etc., in day to day working
allegedly causing harassment, embarrassment and
tensions to her at the work place which further
aggravated due to 'cold shoulders’ shown by top
management officers.

It appears that sensitivity of her feelings and
sense of insecurity escaped notice of the concerned
authorities and that probably led to making a
complaint, etc., by respondent No.2.

It further appears that neither the
management through its internal committee nor the
local committee made an attempt for resolution
though conciliation statutorily required under section
10 of the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal)
Act, 2013 before proceeding with the enquiry under
section 11 of the said Act.

In the fithess of things it is considered
expedient to afford an opportunity to either party to
make all possible attempts for resolution of the
controversy on a positive note in a friendly manner.

Hence, it IS directed that  the
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petitioner/management shall show its magnanimity
affording audience to respondent No.2 and hear her
grievances patiently. Thereafter, by a conciliatory
process make best efforts to resolve the issue
regard being had to the norms prevailing in the
establishment of the petitioner.

This Court hopes and trusts that the out come
of the resolution of the conciliation process shall be
on the happy note.

The observations made in the order shall in
no way be considered as an opinion of this Court
and the order passed today shall be subject to
further hearing of the writ petition.

Call out on 1.8.2019.

Till then interim order to continue”

7. However, the hope expressed by this Court in the order
dated 18/07/2019 (supra) in fact is watered down by inelastic and
relentless conduct of the Hospital representative who stuck over
the offer for Rs.5.00 laks as full and final settlement against the
justifiable demand of complainant at least, 50% of the salary of
eighteen months, she has been kept out of employment. This
Court records displeasure and dissatisfaction.

Now, under the circumstances, this Court proceeds to
decide the lis on merits as the appellate forum is not in existence
as reflected in the order dated 28/06/2019.

8. Heard.

(A_) SEXUAL HARASSMENT AT WORKPLACE:

9. Before adverting to rival contentions, it is considered
apposite to glance through the scope and dimensions of “sexual
harassment at workplace” as perceived and crystalized in the
shape of resolutions, sanctions and treaties at international
platforms.

'‘Sexual harassment' is a cause of concern due to its
universalization and outcome of unfavourable condition at
workplace. It is one of the most venomous problems that the
society is facing today. In the fast developing world, there is
increased participation of women in almost each and every walk
of life and the profession. The statistics reveal that there has
been tremendous hike in sexual harassment cases all over the

world. Sexual harassment at workplace is an unscrupulous
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behaviour of sexual instinct which is inhuman. Modesty, dignity,
ability, self esteem and respect are invaded shattering confidence
of women at workplace.

Right to work with dignity and safeguard against the sexual
harassment for women in fact is an essential component of the
gender discrimination universally recognized basic human right.
International community has expressed its serious concern about
the challenge.

The United Nations has also reaffirmed its faith in securing
and preserving the equal human rights of men and women to
have better standards of life with freedom and dignity.

The Convention of the Elimination of all Forms of
Discrimination against Women (CEDAW); one of the most
comprehensive and dedicated initiative of the UN towards
protection and empowerment of women came into force on 3"
September 1981. India has also signed the convention on 3™
July, 1980 and ratified it on 25" June, 1993 with a declaration to
eliminate violation of women's rights whether by private persons,
groups or organizations.

CEDAW Convention has adopted intentional standards in
relation to sexual harassment at workplace under various Articles
with hallmark of basic human rights:

(a) the right to work is an inalienable right of all
human beings;

(b) the right to protection of health and to
safety in working conditions;

(c) the Convention committee recognized:

sexual harassment as 'unwelcome sexually
determined behaviour [such] as physical
contact and advances, sexually coloured
remarks, showing pornography and sexual
demands whether by words or actions. If
further elaborates that “such conduct can
be humiliating and may constitute a health
and safety problem; it is discriminatory
when the woman has reasonable grounds
to believe that her objection would
disadvantage her in connection with her
employment, including recruiting or
promotion, or when it creates a hostile
working environment.”

The Fourth UN World Conference on Women in the year
1995 has prepared two important documents: Beijing Declaration
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and the Beijing Platform For Action professing to take all possible
steps for elimination of all forms of discrimination against women
and remove all obstacles to gender equality and advancement of
of women empowerment to prevent and eliminate all forms of
violence against women and girls.

The declaration included in its list of critical areas of
concern “violence against women” and “inequality in economic”
structures and policies, in all forms of productive activities. It also
outlines specific measures that States should undertake to
achieve the objectives set forth in the Beijing Declaration. The
BPFA includes Sexual Harassment and intimidation in its
definition of violence against women. It further states that “the
experience of sexual harassment is an affront to a worker's
dignity and prevents women from making a contribution
commensurate with their abilities.” Accordingly, the BPFA
recommends that states “enact and enforce laws and develop
workplace policies against gender discrimination in the labour
market, especially, regarding discriminatory working conditions
and sexual harassment.”

The Indian judicial experience with sexual harassment
started with the case of Vishaka and others v. State of
Rajasthan and others, (1997) 6 SCC 241. The case dealt with
the brutal gangrape of Bhanwari Devi, a social worker involved in
the activity of spreading awareness to end child marriage in the
State of Rajasthan.

The Hon'ble Supreme Court decided to use this
opportunity to provide a protective umbrella to women exposed to
hazardous social environment and sexual
harassment/exploitation at workplace at the hands of male
workers, defying gender equality with masculine power and
influence rendering women at workplace a vulnerable class of
victim. Through the judgment for want of codified law in the field,
the Hon'ble Supreme Court has adopted the general
recommendations of CEDAW and the Beijing Declaration and the
Beijing Platform For Action professing elimination of all forms of
discrimination against women, removal of all obstacles to gender
equality, the advancement and empowerment of women to

prevent and eliminate all forms of violence against women and to
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ensure women's equal access to economic resources.

The Hon'ble Supreme Court in the case of Apparel Export
Promotion Council v. A.K.Chopra, AIR 1999 SC 625,
emphasized and reinforced that sexual harassment is gender
based discrimination. The sexual harassment at the place of
work is incompatible with the dignity and honour of women and
needs to be eliminated with no exception or debate. International
treaties, instruments and conventions should be given full force in
evolving ways and methods for elimination of violation of human
rights and in particular gender equality. Of course, with a note of
caution that there is no conflict between the international norms
and the municipal laws. The Court also laid emphasis that in a
holistic manner each case must be examined on its own facts
regard being had to the concept, meaning, scope, extent and
dimensions of 'unwelcomed sexual harassment of women at

workplace'. In paragraph 27, it has been held as under:

“27. There is no gainsaying that each incident
of sexual harassment, at the place of work,
results in violation of the Fundamental Right to
Gender Equality and the Right to Life and
Liberty the two most precious Fundamental
Rights guaranteed by the Constitution of India.
As early as in 1993 at the ILO Seminar held at
Manila, it was recognized that sexual
harassment of woman at the work place was a
form of gender discrimination against woman.
In our opinion, the contents of the fundamental
rights guaranteed in our Constitution are of
sufficient amplitude to encompass all facets of
gender equality, including prevention of sexual
harassment and abuse and the courts are
under a constitutional obligation to protect and
preserve those fundamental rights. That sexual
harassment of a female at the place of work is
incompatible with the dignity and honour of a
female and needs to be eliminated and that
there can be no compromise with such
violations, admits of no debate. The message
of international instruments such as the
Convention on the Elimination of All Forms of
Discrimination Against Women, 1979 (CEDAW)
and the Beijing Declaration which directs all
State parties to take appropriate measures to
prevent discrimination of all forms against
women besides taking steps to protect the
honour and dignity of women is loud and
clear....”

In one of the latest pronouncements, Hon'ble Supreme
Court in the case of Additional District and Sessions Judge 'X'
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Vs. Registrar General, High Court of Madhya Pradesh and
others (2015) 4 SCC 91, it has been held as under:

“25........ The issue of sexual harassment has a
variety of fine connotations. Its evaluation
may sometimes depend upon the sensitivity of
the person concerned. And also whether, the
perception of the harassed individual was
known to the one against whom the accusing
finger is pointed...”

(B) Facts of the case:

10. Local Complaints Committee is constituted under section 6
of the Act, 2013 for three years under the orders of the Chief
Executive Officer, District Panchayat, District Indore dated
23/09/2017 consisting of the following persons as members:
(a) Smt. Vinita Tiwari
(Non-Governmental organization)

(b) Ms. Sangeeta Rahoriya
(Advocate, Member of OBC)

(c) Smt. Rutumbara Dwivedi
(District Registrar, Working Government Member)

(d) Posted Member — Nodal Officer, District
Women Empowerment Officer, District Indore.

11. The complaint of Complainant dated 18/03/2016 alleging
harassment at workplace was submitted in the Women Welfare
Section of Ministry of Women & Child Development, Government
of India and the same was forwarded under covering letter dated
04/11/2016 to the Principal Secretary, Department of Women and
Child Development Government of Madhya Pradesh. In turn, the
complaint was forwarded to the Chief Executive Officer, District
Indore, Indore under the covering letter dated 31/08/2016 and the
same was made over to the Local Committee for enquiry.

12. On perusal of the original file submitted by the counsel for
the Local Committee (respondent No.2) under cover suggests
that the complaint of the Complainant was processed. On
06/10/2016, it was considered apposite to ascertain the existence
of internal complaints committee (to be constituted under section
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4 of the Act, 2013) at the workplace of the complainant, i.e., in the
establishment of Hospital and if the said committee existed, let
the complaint be examined and enquired.

The report suggests that upon visit of the representative of
the Local Committee to the Hospital and enquiry made from
employees available, it was found that no such internal
complaints committee is in existence. There was no notice board
to that effect as well.

Therefore, from the office of District Women
Empowerment, Indore, a notice dated 17/10/2016 was issued to
Dr. (Ms.) Priti P. Sainy, Senior Manager (HR) & Admn., of the
Hospital appraising her the complaint forwarded to it by the office
of Directorate of Women Empowerment, State of Madhya
Pradesh, Bhopal under letter dated 31/08/2016.

The representative of the Hospital has submitted first reply
dated 21/11/2016 (Annexure P/13) reiterating existence of the
internal complaints committee. However, denied to have received
any compliant from the complainant and, therefore, the internal
complaints committee had no occasion to look into the complaint.

Thereafter, notice was issued on 28/06/2017 addressed to
the Managing Director of the Hospital fixing date of appearance
as 03/07/2017.

On 03/07/2017, the Hospital representative, Dr. (Ms.) Priti
P. Sainy appeared and demanded copy of the complaint and the
same was supplied to her. Time upto 20/07/2017 was granted to
file the reply.

The second reply dated 20/07/2017 was submitted by the
Hospital upon receipt of complaint dated 18/03/2016 denying the
allegations contained in the complaint. In the penultimate
paragraph it was mentioned as under:

...... Since we have only received the
Complaint dated 18.03.2016 of Ms. Anjali
Thakur now, and since we as an institution
refer all such complaints to the Employees
Grievance Committee, as per our standard
practice, we intend to refer the complaint to
the Employees Grievance Committee for
an_inquiry in any event. While both
concerned parties are no longer employed
by Medanta Indore, we do hope that they
will extend all cooperation to the
Committee.




17 W.P.No.22314 and 22317 of 2017

Once the inquiry is concluded, we shall
file a detailed report before your good office.”

(Emphasis supplied)

However, neither there is any material on record that
enquiry was conducted and report submitted before the Local
Committee or before this Court. To the same effect is the finding
of the Committee in its report. It shows that the Hospital did only
lip service and was never interested in resolving grievance of the
complainant.

On 04/08/2017, the Medical Superintendent was granted
time to file reply and fixed for the case for 10/08/2017.

On 10/08/2017, the Medical Superintendent submitted
written reply in the presence of Dr. Priti P. Sainy representative of
Hospital and Shri Amit Pal, Advocate from Indore. Shri Aditya
Mathur, Advocate from Medanta Gurgaon was also present. The
committee has observed misdemeanour of the Medical

Superintendent to the following effect:

AT 3ol STHR UPRVT & Heae H AT AP 10.08.2017 Bl
JoH IMANTT B TS| dob | et Aeiear sHAd aisifer @4,
e g e vERar ud A fafer foar dee #
SuRerd off | Sad d3® # a1y . AR W IuRerd o | 95@
H Sf. H IR 7 o foriRaa ue | & wwe uwga A |
do # gz vl fear o & fRA7® 14.082017 & 97U
10:30am §o1 QI T BT IURT BF & AT SIRI fHAT IT47 |
dod H Wl YAl $ek | SNFdT Wfa 991 vd ifag ure,
U S 9 YSdlde e ARR |l IuRerd | 98& Bl
FHTIAE TH UHR 88—
1. 98& H . AR §RT 466 & YHI H A D |
2qeR fhar fbg 1% ¥ 98 wsad gU I Pel (&
. H g8l JfM e @ A, W IH TR H DI
R 81 21
. ST T T TR W ST e §RT fRAT T
21 91 f& ¥ Rafe g1 far T 2
. H ofifar & 9/ F8 HR AhaT Jifd H UH reputed
wﬁagﬁﬁ@ﬁ@rmm%lu’s’w@ﬁwﬁﬁmwﬁl
U@ international meeting &1 98T &R oldl d3d A

ﬁ@ﬁm%%msoﬁﬁt@é%‘l

JH BRIATE! BT B aFl e Bl D 14.08.2017
|AA 10:30am Fol AT IT |

calling upon him to appear positively failing which ex parte
proceedings shall be drawn against him and the next meeting
was called on 14/08/2017.

On 14/08/2017, the Medical Superintendent did not appear
on an excuse of pre-occupations though the complainant
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appeared. The Committee observed as under:
9 do& # . AR SuRerd @ gU 99 S Wi
fhar, a9 S@1 Sa o, # SexeHd AT # g
3T FhdT § | 3MUBI Sl BRAT & DR Ao | IADI B

R FEAER AT el o7 MU W fead | ar &
BRI T A1 g ST AT & AT | o Al TS
Fedl € AIRgd HET o ST AN 9 fRAid 10.08.2017
DI IAG TSdlbe AT Ut §RT S i faar & 98
TAd & 39l gRT iffTe Saiiss &1 w9l wame faar 7|
Safdh  afuifel otgR gRT afaufd, e d@ & da,
THGER Teld Uiy, A4S UareT & arg sikucd

[N

(pIRId &R & fdwg 3mdeT fhar 2|

On the next date, i.e., 16/08/2017, the Medical
Superintendent again did not appear, however, his counsel Shri
Amit Pal was present and the next fixed, i.e., 17/08/2017 was duly
informed to the counsel.

On 17/08/2017, the Medical Superintendent was present
alongwith counsel. The Medical Superintendent was called upon
to record his statement but, he refused to do so on one pretext or
the other. The observations of the Local Committee are as

under:

ATt f&AATd 17.08.2017 B ARTFAHRU G § dod ArAifora
DI TS| TAH my Al ofdifer @), Wew faar faand,
e AT EIRAT SuRerd off | 59 Al W uref siafor
SR ufoureff € s Y SuRerd | SEe Y S
Jaord AT Ut IuRerd o | AffT 9 TRART & 999 o
oY g o, WR AR U &9 & oy GIR A8l o | S
IR IBT IHIA dlelfTl T8 FS g | BAR T o
fpar § qale gRT AR A~ dAT ATAGT ST H Gl el |
AR BT AR T 3 IR A P f germ WA, &
SuRerd & a1 a1 =8l faar a1 srguRerd 2| SF R, &ffa
e T WA A9 R oaR |fAfa @ pRE R o @ 2
St T i ot IRy & wmer e TEF e B, iR wfafa
@ I Ud WS B AT AUl IIER AT 7 |

JHI AT U & A1 3MdaT o o1 AR AT 3fax
3 v AT & |1 g gRdeR fhar aor S WieR fear
& gqa! fS=<l # gaie @1 8 3R § o/ Ho T8 R A |

i TSt TN gRT Ul fhd T E, SH
FEl N Uit g ofcifer STaR @ EweR Rl 2 |

8 5 g,

Despite three opportunities, the Medical Superintendent did
not turn up to record his statement.

Therefore, the Local Committee proceeded with the
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enquiry. The relevant incidences of harassment taken note of and
findings are quoted below:
“ rafaeT g oraR @ uRdleT EfY & yd & ST i
WG e RUiE IR &1 T R smafear &t
WEHHAl Td WEIR & I SR U4l sRST Ud A
RGRHAA gard 8¢ Gl SIaR & gRdler @iy &1 03 A8
& o0 9o’ S & Seerd fhar 1T | Sad RUie &1 gfa
G SThR DI 7T Al SUerel BRrg AT 3R A & S Ui
<l 8 rew g8 RUIE woll udid 8l @ gd Sad Rure
B IMIR W ITHT B Jedidh- I I IS A fTsmriad

fopar ST SMifde U4 JraeTtie Udid BdT B |

JA STER B AT IRUATT AR W SRRAC
Rafér S, TR HER/m &l 8kl off vd {8 AWal H
AT STHR DI SRS Rl ASTAr sRudiel [eiiia & 30
ot s argw URiSe AT & gt oY | smafadT &
&Y B HaRd AYTd i Aoid s s URTSE Al
A o BT oY fbg ot UIE Sf. TRIAR HSRT 9
el o | Sf. TR wERT gRT sMafdd A arer AT %
JMEfEHT AT AYl RS IT H| s> d| Sl
TR #ERT §RT JMARRH & Ui IeaR WR EWIER
PR U FAT PR QAT &R ISR & IR AJdfedl & g W
RER e WIS MG o G 7 O s s e Rl | o 152G 2 S )
Scfted (Farvr, ufads vd gfadrsen) sifeif-rm 2013
GRT 13(3)(ii) & Sussf & Sfaifa o g |

SId HedAl © SWid 9 Sf. TR HSFT &I
FIER g SR B W ggd 91 B AT ford
‘Aafedr & S9 A P Al A wiza ¥ &N
ard RiTad R avam @ fow sad "l ofsa
A dod @ fou fagw o, ol 9w WX T <
Al J$ a1, facadd MRIFA_HUIE T HAL
VAT P 9184 ¥ MMEFRFH A $Hd_gU Sl TN
HERM & drsd 9 3 oM @ fov fagwr &,
Irfedr & 1 R wfaa duqr, srafey gRER §
AeEayel R fea SmEr o’ | Sa W G
PRI R AR &7 «ifffe Saied (Farvr, ufaseyr vd
gfadryon) rfaf e 2013 idvd M € Td I8 fhadl
Afdell & A M, sl Td R W fhar
JAf® 3eReT @t Sroft # e B

Iqd Tl B RIGRIA AAfIHT R FSidT Rudret
TeUfd & HARHT SRNger Sf. e 28, dIsal &0
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Uhol AT, died URTSC AThicT &Y ol s, SRNdex

TIIMR. IRfAeR 71, AfSP SRREER S$ER S Falu
SNARI B S—HA & AIH A DI T fdg sRR RS
ERT ®Is ¥ I HRIAE! T8 @1 T vd 9 & s
A B W UBATS B TS | IAT 99 ARSHA ARHREORH §
RT @5 4l IFRT HrRIarE! T80 o T ud 9 8 mafiadr |
DS ¥ YBArs @l T8 | 39 d¢ HSHA RSO gRI
3O HHARY & AT VAT HRAT TeAd Ueiid &Il & Ud QT
BT MRS & HiotHe WfeRR &I 9ol # 317ar 7 |

JqeT b MYUR W U T b aRfdeRw s,

STINGCR YA IRATIAT AT Jevid  §RT IMMAfedl W
T T ARG B WHR H WA KBTI a1 B oy
S99 STl T U VAT 5 &R RS2 <fiie aRe &l
e & Y| Smdfedr B SN R & Ud AE g
fodl HHAR BT 396 US 9 39 UBR 19 STAPR I
W gENBT o a1 e &_ &1 g¥a] <A1 Told o
g

wfifa grT @1 A A ey

Iad T fIgell W S R W 9Afd 9
fAreepy R uge € fbi—

amafedr Jo oIt Rig SR ve ofgwdl, 98d
I Td D BRIGIAd B @d gY S "Il
IRYATS [eTg gRT I2 HIFIR FoR HHET & Ug W
15 g ®U & aif¥ed Udbel b1 AR faar war o |
AT JRUATA  |ed Jedid Td S ARERT HER,
HfShel GUIcSe AT IRUATA $aR gRT 3fMafadr i
aivifer Rig oTqy @ W 5y ™ §=f ud g9 & A
IR BT U4 S5 VSIAYED Told NP A [T
BRAT ITD] BIRYGICIAT DI JHIAT BRAl & Td IThl I8
T PR R AR BT dfe  Sddisd
(Frarvr, gfeNe vd gferdison) sifefa=m 2013 @) exa
13(3)(ii)” & Sudelf @1 soft # <o | vd Saa orifm
S UEEEl B faeddl B TR | A WHY uRde
AffT f57e $ER g1 &N fSifel Rig SIgR & TaRv R
9 o W A1E § o JMaAfddr BT D! bl g dd,
SNTH, Told Nb I IS8 [THIRT BT & BRI 39D
PRI B 18 A8 b Pls A1 AGA 9 9T UH b BRI
Iq®! 3, AHIfoTd T AMRYS afd @ gfd @l o,
I A olex &l R ) I folu Agidr Srdrd
e TeTia B AR W Imafadl & foy aRF wd srgva
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THU-UF SR X | 3@ JffaRed Smdfedr & S
JNHAAH, IS TR Td UfIST . S8 Uga™ =g
HSIdT U WTed evid Td ©f. MRS HERT |

JMMAFIHT BT ATHIAMT Y& AT ST Ud Jahar a1 wRuTs
FRATS O T4 I8 G S99 U8 TR I @l o |

Thereafter, the Committee submitted the report on
18/08/2017.

13. The Act, 2013 is essentially and predominantly a social
welfare legislation. The provisions contained thereunder must
receive contextual meaning and required to be interpreted broadly
and liberally regard being had to the aims and objects of the Act.
The Hon'ble Supreme Court in this context has observed as
under:

“In the field of labour and welfare legislation

which have to be broadly and liberally

construed the court ought to be more

concerned with the colour the content and the

context of the statute rather than with its liberal

import and it must have due regard to the

Directive Principles of State Policy (Part IV of

the Constitution) and any international

convention on the subject and a teleological

approach and social perspective must play

upon the interpretative process [Workmen Vs.

American Express International Banking

Corporation, AIR 1986 SC 458, N.K.Jain Vs.

C.K.Shah, AIR 1991 SC 1289 & B.Shah Vs.

Presiding Officer, Labour Court, AIR 1978

SC 12, referred to].

Section 2(n) defines “sexual harassment” and the
definition is inclusive in nature providing any one or more of the
unwelcome acts or behaviour provided thereunder whether
directly or by implication shall constitute sexual harassment.

Further, widening the scope of definition, section 3(2)
contemplates the circumstances which may also amount to
sexual harassment if it occurs or is present in relation to or
connected with any act or behaviour of sexual harassment.
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14. Meanings of the expression; 'means’, 'includes' and ‘'means
and includes' have been reiterated in the case of Bharat
Cooperative Bank (Mumbai) Ltd., vs. Employees Union
(2007) 4 SCC 685 observed as under:

"23....When in the definition clause given in any
statute the word "means" is used, what follows is
intended to speak exhaustively. When the word
"means" is used in the definition .... it is a "hard-
and-fast" definition and no meaning other than
that which is put in the definition can be assigned
to the same. .... On the other hand, when the word
"includes" is used in the definition, the legislature
does not intend to restrict the definition: it makes
the definition enumerative but not exhaustive. That
is to say, the term defined will retain its ordinary
meaning but its scope would be extended to bring
within it matters, which in its ordinary meaning
may or may not comprise. Therefore, the use of
the word "means" followed by the word "includes"
in [the definition of "banking company" in] Section
2(bb) of the ID Act is clearly indicative of the
legislative intent to make the definition exhaustive
and would cover only those banking companies
which fall within the purview of the definition and
no other."

The Hon'ble Supreme Court in the case of N.D.P.
Namboodripad Vs. Union of India (2007) 4 SCC 502, observed:

"18. The word "includes" has different meanings
in different contexts. Standard dictionaries assign
more than one meaning to the word "include".
Webster's Dictionary defines the word "include" as
synonymous with  "comprise" or "contain".
lllustrated Oxford Dictionary defines the word
"include" as: (i) comprise or reckon in as a part of
a whole; (ii) treat or regard as so included. Collins
Dictionary of English Language defines the word
"includes" as: (i) to have as contents or part of the
contents; be made up of or contain; (ii) to add as
part of something else; put in as part of a set,
group or a category; (iii) to contain as a secondary
or minor ingredient or element. It is no doubt true
that generally when the word "include" is used in a
definition clause, it is used as a word of
enlargement, that is to make the definition
extensive and not restrictive. But the word
"includes" is also used to connote a specific
meaning, that is, as "means and includes" or
"comprises" or "consists of"."

and the same principles of interpretation have been further
reiterate by the Hon'ble Supreme Court in the case of Delhi
Development Authority Vs. Bhola Nath Sharma (Dead) By
LRs., and others, (2011) 2 SCC 54.
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15. Therefore, the word “sexual harassment” must not receive
narrow and pedantic meaning instead on the anvil of the concept
as perceived at international platforms including the United
Nations resolutions under CEDAW Convention & Beljing
Declaration and the Beijing Platform For Action to which India is a
signatory “where the 'sexual harassment at workplace' is held to
be an act of violation of human rights; women right to live with
dignity and protection against all types of discrimination because
substantive equality of women in the employment context cannot
be achieved without elimination of sexual harassment as this
represent a barrier to their ability to seek safe and healthy
working environment, and achieve advancement through
promotions, etc., at workplace as evident from the international
stands in relation to sexual harassment formulated in CEDAW

Convention.

16. Moreso, the Constitutional Courts; one of the important
limbs of the Union of India must endeavour to foster respect for
international treaties as contemplated under Article 51(c) of the
Constitution of India, particularly; in the context of ‘'sexual
harassment' at workplace as an act of violation of human rights
not restricted to governmental organizations but also, for private
acts if they fail to act with due diligence to prevent violation of

such rights.

17. To avoid prolixity, it is expedient to refer to email dated
18/02/2016 Thursday 12.46 PM instead of referring to series of
email exchanges written by the complainant requesting for
relocation of the workplace addressed to Dr. Naresh Trehan,
Managing Director, Pankaj Sahni; N.T.Gmail; Rajiv Misra, Dr.
Sandeep Shrivastava, Arvinder Bagga to appreciate her

predicament and genesis of the complaint dated 18/03/2016.

18. The complainant was a Senior Manager (Marketing) at the
Hospital. Amongst others, her job profile required organizing and
launching campaigns in various therapies, viz., cardiac, neuro,
gynaec, walkathon, press meets, screening camps, medical

conferences. Her vision was to attract more number of patients
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for the benefit of Hospital.

From the email dated 19/12/2015 addressed and copy to
the same persons referred above, she was required to report the
Vice President Marketing and for Operations to Centre Head;
dual reporting.

It appears that the Medical Superintendent initially took
strong exception to such reporting by the complainant and
thereafter, started harassing her.

Upon perusal of the original record of the enquiry, it
appears that no sooner the complainant took charge, the Medical
Superintendent gave her a passive unwelcome verbal note
having trapping male gender mischief of sexual colour; if she
wanted to continue in Medant she should be good to him or else
he will make her work difficult. He also used to comment upon
her dress and outfits. Further, he took strong exception to the
dual reporting and avoiding the approval and signature on the
bills for reimbursement submitted by her, hours together making
her to sit in his cabin, creating obstruction and causing
harassment in technical and operational support. Talking with her
in high pitch voice with contempt and offending her dignity and
chastity. Her activities were squeezed and stagnated. She was
not allowed to participate in the marketing. He was surpassing
her and directly assigning tasks to executives in her team. She
was marginalized and embarrassed. She was subjected to typical
hostile work environment intimidating with her future employment.
Under such insecure and helpless situation, she looked upon
superiors to come to her rescue but all turned deaf ears and
shown cold shoulders. She in fact pleaded clemency before Dr.
Naresh Trehan, Managing Director to intervene and protect her
bringing to his notice that the Medical Superintendent and Dr.
(Ms.) Priti P. Sainy have communicated that she will have to part
with organization. She further stated that she worked one
hundred per cent to keep high flag of the organization/Hospital.
She do not want to leave the job. For the last six months after her
joining, she has launched successfully various campaigns for the
benefit of the Hospital. She therefore, requested for relocation of
the work place.

It is really unfortunate that the Managing Director did not

care for the seriousness and sensitivity of the situation under
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which the complainant was subjected to the hostile work
environment, humiliating and thereat to her future employment
affecting her health and safety, etc., instead asked her to 'bridge
the gap' with the Medical Superintendent. Such indifferent and
insensitive 'don't care' attitude of the Managing Director is
deplorable and taken exception thereto. In fall fairness with
maturity as captain of the Hospital, he should have given
audience to the complainant and addressed issues raised by her
as she was an vulnerable victim at the hands of the Medical
Superintendent; perpetrator who made her life hell and spoiled
her career tantamount to sexual harassment at workplace. Left
with no other alternate, she filed the complaint on 18/03/2016.
Under the circumstances, it is imperative to strike a note of
caution for the Managing Director of the Hospital to be sensitive
and extra careful in dealing with pains and sufferings of the
women employees at the workplace to avoid recurrence of such

unfortunate incidences.

19. Another aspect which requires consideration is the factum
of termination.

The complainant was appointed and joined on 15" July,
2015 as Senior Manager (Marketing). In the Employee
Confirmation Appraisal Form (Annexure P/5) her job
performance; indicators: reveal that the complainant performs
assigned tasks accurately and on time; express keenness to
learn new things and shoulders more responsibilities; besides,
communicates well and was co-operative with other team
members. Conduct, indicators: Arrives for work on time,
disciplined and polite in behaviour, adheres to organizational
policies pertaining to attendance, dress code, etc., Improvement
Areas: IPR/Target Marketing/Activity — Discipline Distribution.
However, her probation was extended for three months on
11/12/2015.

There is no appraisal on record after 11/12/2015 extending
the period of probation for three months (Annexure P/5). The
extended period was over in the month of March, 2016. This
act itself demonstrates that there was no notice or counselling or

opportunity to the complainant. There was no material on record
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to show that the complainant was lacking in indicators of (i) job
performance (ii) conduct, (iii) inter personal relationship, (iv) IPR
(v) target marketing / activity — description — distribution.

The termination order dated 19/04/2016 (Annexure P/7) as
such is stigmatic termination and not discharge simplictor as is
well apparent that the termination order is camouflaged order with
obligue motive to terminate her employment as a measure of
punishment to achieve the collateral purpose of get rid of her by
hook or crook removing from the Hospital. The termination ex
facie is as a sequel to her complaint against the Medical

Superintendent factually investigated by the Local Committee.

20. From the deliberations recorded in the course of enquiry
before the Local Committee, it is clear that the Medical
Superintendent did not cooperate in the enquiry and the
representative of the Hospital after filing the aforesaid referred
scanty replies dated 21/11/2016 whereunder it is mentioned that
internal complaints committee ('ICC') is in existence in the
Hospital (Annexure P/13) and 20/07/2017 (Annexure P/15)
whereunder it is mentioned that the complaint dated 18/03/2016
was received, however, the complainant did not approach the
Employee Grievance Committee but, the Hospital intended to
refer the complaint to the said Committee for an enquiry and once
the enquiry was conducted, the detailed report should be
submitted before the Local Committee. No enquiry report is
submitted. No other material was placed on record before the
Local Committee. They did not cooperate or sought permission
for cross-examination of the complainant at any point of time. No
evidence was led in the context of emails on record, particularly
email dated 18/02/2016 (Annexure P/6) referred above. Under
the circumstances, no complaint of violation of principles of
natural justice at the instance of Hospital and/or Medical
Superintendent can be entertained. Moreover, curiously enough,
the petitioners have not impleaded as party/respondent the
Medical Superintendent in two writ petitions. That also reinforce
the adverse inference drawn by the Local Committee against the

Hospital.

21. That apart the additional reply filed by the petitioners on
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10/08/2017 (Annexure P/16) did not touch merits of the complaint
or denial thereof instead complaining that the complainant has
not returned laptop, and ID card, etc., in her possession. Hence,

the same was of no consequence.

22. As regards constitution and existence of internal complaints
committee referable to Annexure P/13 and annual reports dated
22/01/2016 & 18/01/2017 (Annexure P/20) for the years 2015 and
2016; suffice it to say during the visit of representative of the
Local Committee noted that no such information was supplied;

quoted below:

"I gRare 9fd gRT Sad IdRo IR HI =AY
STiar ® grar T fh—

"SIl SNUdlel SaRk & URER H el o
ARG ulRare AT b1 a1 g 81 o o g
9 Bl Il STHR DI Sifd H ST & w9y Affd ®
e H Pls W SIHGRNI A8l < AT Sdafadr a
Rrerrd @ 9 &1 & folv Aiel T R SR™IT 137
U4 g8l AT & TS T Dls Al a1 Ued el urr
TAT| SRUATA & Y¥MP A IR & IR H SIHbRT
el A WTh & Bl A Al B s D! STHBRI
el ol | Sad YBRUT & SURIT Bl IRUATd g§RT Ifafer
P! a1 Rurd afafa o afvd @& = o |-

As such, the existence of the internal complaints committee
itself is doubtful at the Hospital. Even otherwise, if the compliant
was referred, the same would be of no use since the person
against whom acquisitions have been made, i.e., Medical
Superintendent was allegedly a member of such committee.
Under the circumstances, Annexure P/20 (pages 111 & 113)
appears to be a paper formality not in existence at the Hospital. In
the obtaining facts and circumstance, no exception to the
conclusion of the Local Committee in that behalf is warranted.

23. The contention that the relief of reinstatement sought by the
complainant was subject matter of civil suit No.60A of 2016 by
the Court of 17" Civil Judge, Class-l, Indore dismissed on
19/05/2017 (Anneuxre P/8) and the appeal pending before the
appellate Court, in the opinion of this Court, is of no relevance to
the subject matter of this writ petition as this Court has addressed
iIssues related to sexual harassment, firstly; the subject matter of
these writ petitions is with reference to and in the context of Act,
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2013 amenable to action thereunder and secondly; the trial Court
declined the relief of reinstatement is not maintainable for want of
jurisdiction.

24. CONCLUSIONS:

() In the obtaining facts and circumstances,
the complainant / respondent No.3 is held to
have been subjected to unwelcome sexual
harassment at workplace within the meaning
of section 2(n) read with section 3(2)(ii), (iii),
(iv) & (v) of the Act, 2013;

(i) the petitioners in W.P.N0.22314/2017
(Mrs. Arvinder Bagga and others Vs. Local
Complaints Committee, District Indore and
others) since were not noticed by the Local
Committee and no opportunity was afforded
to participate in the enquiry, the direction for
institution of criminal proceedings against
them under sections 499 and 500 IPC is not
warranted as criminal liability is strict liability

personal to the person accused of.

25.  W.P.N0.22314/2017 and W.P.N0.22317/2017 are disposed
of with the following directions:
(i) the respondent No.3/ complainant is held
entitled for compensation to the tune of
Rs.25,00,000/- (Rupees twenty five lakhs
only) for the pain & suffering, loss of
reputation, emotional distress and loss of
salary of eighteen months for no fault on her
part resulting into deprivation of right to live
with dignity;
(ii) she is entitled for EPF and other monetary
dues (if still not paid);
(ili) the respondent No.3/complainant be
issued character and experience certificate
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during the period she was in employment
without attaching any stigma by the
competent authority of Hospital;

(iv) the respondent No.3 / complainant is
directed to furnish the details of savings bank
account to the Hospital within two weeks from
today for necessary compliance (if not already
with the Hospital);

(v) the Hospital is directed to deposit the
amount in the savings bank account of
respondent No.3 / complainant within eight
weeks positively; failing which the same shall
attract interest at the rate of 09% (nine) per
annum from today.

(vi) the Hospital is directed to pay penalty of
Rs.50,000/- (Rupees fifty thousand only) (if
not already paid) in terms of section 26 of the
Act, 2013 due to non-existence of internal
complaints committee at the relevant point of
time; within a period of four weeks from today
failing which the proceedings in accordance
with law be initiated by the respondent No.1
against the Hospital,

(vii) the proposed action under sections 499
and 500 IPC against the petitioners in
W.P.N0.22314/2017 is quashed.

With the aforesaid, order impugned dated 20/09/2017

(Annexure P/1) is modified.

26. Accordingly, both the writ petitions stand disposed of. No
order as to cost.

A copy of order be placed in the connected writ petition.

(Rohit Arya)
Judge
bl- 16-09-2019
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