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                    WHETHER APPROVED FOR REPORTING: YES

SEXUAL HARASSMENT AT WORK PLACE:

      The  word “sexual  harassment”  must  not  receive  narrow and
pedantic meaning instead on the anvil of the concept as perceived at
international platforms including the United Nations resolutions under
CEDAW Convention & Beijing Declaration and the Beijing Platform For
Action to which India is a signatory “where the 'sexual harassment at
workplace' is held to be an act of violation of human rights; women
right  to  live  with  dignity  and  protection  against  all  types  of
discrimination  because  substantive  equality  of  women  in  the
employment context cannot be achieved without elimination of sexual
harassment as this represent a barrier to their ability to seek safe and
healthy  working  environment,  and  achieve  advancement  through
promotions, etc., at workplace  as evident from the international stands
in relation to sexual harassment formulated in CEDAW Convention.

    The issue of sexual harassment has a variety of fine connotations.
Its  evaluation  may  sometimes  depend  upon  the  sensitivity  of  the
person concerned.  And also whether, the perception of the harassed
individual was known to the one against whom the accusing finger is
pointed.
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Sexual  Harassment  of  Women At  Workplace  (Prevention,
Prohibition  and  Redressal)  Act,  2013 is  essentially  and
predominantly a social welfare legislation.

The  provisions  contained  thereunder  must  receive  contextual
meaning and required to be interpreted broadly and liberally regard
being  had  to  the  aims  and  objects  of  the  Act  as  observed  by
theHon'ble  Supreme  Court   [Workmen  Vs.  American  Express
International Banking Corporation, AIR 1986 SC 458, N.K.Jain Vs.
C.K.Shah,  AIR  1991  SC  1289  &  B.Shah  Vs.  Presiding  Officer,
Labour Court, AIR 1978 SC 12, referred to].

Section 2(n) defines “sexual harassment” and the definition is
inclusive in nature providing any one or more of the unwelcome acts or
behaviour provided thereunder whether directly or by implication shall
constitute  sexual  harassment.  Further,  widening  the  scope  of
definition,  section  3(2)  contemplates  the  circumstances  which  may
also amount to sexual harassment if it occurs or is present in relation
to or connected with any act or behaviour of sexual harassment.

Meanings of the expression; 'means', 'includes' and 'means and
includes'  have  been  reiterated  in  the  case  of  Bharat  Cooperative
Bank (Mumbai) Ltd., vs. Employees Union  (2007) 4 SCC 685  &
N.D.P. Namboodripad Vs. Union of India (2007) 4 SCC 502.  The
same principles  of  interpretation  have been further  reiterate  by the
Hon'ble Supreme Court in the case of Delhi Development Authority
Vs. Bhola Nath Sharma (Dead) By LRs., and others, (2011) 2 SCC
54.  …..When  the  word  'includes'  is  used  in  the  definition,  the
legislature  does  not  intend  to  restrict  the  definition;  it  makes  a
definition of enumerative but not exhaustive. That is to say, the term
defined  will  retain  its  ordinary  meaning  but,  its  scope  would  be
extended to bring within it matters, which in its ordinary meaning may
or may not compromise.

The  Constitutional  Courts;  one  of  the  important  limbs  of  the
Union  of  India  must  endeavour  to  foster  respect  for  international
treaties  as  contemplated  under  Article  51(c)  of  the  Constitution  of
India, particularly; in the context of 'sexual harassment' at workplace
as an act of violation of human rights not restricted to governmental
organizations  but  also,  for  private  acts  if  they  fail  to  act  with  due
diligence to prevent violation of such rights.

Criminal liability is strict  and personal to the person accused.
Hence,  before  acquisition  of  offence  against  the  person/persons;
proper  notice  and  opportunity  of  hearing  before  the  Local  is
imperative. 

   Writ Petitions disposed of.

Significant Paragraphs: 2, 4, 5, 9 to 24

Reserved on: 01/08/2019
        O R D E R

                                               (16/09/2019)
Rohit Arya, J

This  order  shall  govern  disposal  of  aforesaid  two  writ

petitions. Regard being had to the similitude of the controversy

involved in  the  aforesaid  cases,  both  writ  petitions  have been

heard analogously and disposed of by this singular order.

For  the  sake  of  convenience,  facts  in  W.P.No.22317  of
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2017 have been considered.

Petitioner  –  Global  Health  Private  Limited;  a  registered

company under the Companies Act, 1956 with the brand name of

'Medanta'  and  'Medanta  Super  Specialty  Hospital,  Indore  (for

short, 'the Hospital') seeks to challenge the legality, validity and

propriety of the impugned order dated 20/09/2017 (Annexure P/1)

on the anvil  of  provisions of  Sexual  Harassment  of  Women at

Workplace  (Prevention,  Prohibition  and  Redressal)  Act,  2013

addressed to  its  Managing Director  passed by the respondent

No.1 based on the basis of report dated 18/08/2017 (Anneuxre

P/2)  submitted by Local  Complaints  Committee,  District  Indore

respondent No.2 (for short, 'the Local Committee') upon enquiry

of  a  complaint  made  by  respondent  No.3,  Ms.  Anjali  Singh

Thakur, Senior Manager Marketing at Medanta Indore (for short,

'the complainant') alleging interference with her work, creation of

an  intimidating  and  hostile  environment  by  the  acts,

misdemeanour and conduct attributed to the immediate superior

officer Dr. Gowrinath Mandiga, Medical Superintendent / Manager

(for short, 'the Medical Superintendent'). Her repeated requests

for  protection and support  sought  from the superior  authorities

including the Managing Director, fell on deaf ears and was shown

cold  shoulders.   She  found  herself  singled  out,  harassed  and

humiliated affecting her health and safety besides, potential threat

to her future employment status. 

The enquiry report dated 18/08/2017 (Annexure P/2) is also

under challenge questioning its sustainability as according to the

petitioner, the subject matter of enquiry did not amount to sexual

harassment as defined under section 2(n) of the 

Sexual  Harassment  of  Women  at  Workplace  (Prevention,

Prohibition and Redressal) Act, 2013 (for short, 'the Act, 2013).

The individuals named and castigated with default were neither

noticed nor afforded opportunity (petitioners in W.P.No.22314 of

2017), therefore, no further action under the said Act could have

been taken.

The impugned order, Annexure P/1 contains the following

directions:

(I) cancellation of the termination letter

dated 19/04/2016 issued to complainant /

respondent  No.3  during  pendency  of  the
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enquiry before the Local Committee;

(II) issue the character  and experience

certificate  with  apology  letter  to  the

complainant/respondent  No.3  for

unwarranted  and  unjustified  termination

and  also  pay  compensation  as  well  as

damages to compensate the financial loss,

social and metal set backs caused to her

due to termination resulting into deprivation

of means of livelihood for eighteen months;

(III) initiate  disciplinary  proceedings

against  Dr.Gowrinath  Mandiga  under  the

appropriate rules; 

(IV)  imposed  penalty  of  Rs.50,000/-

under section 26 of  the Act, 2013 due to

failure to constitute the internal complains

committee under sub-section (1) of section

4 of the Act, 2013 by the Hospital.

2 (A).  It  is  submitted  by  the  Hospital  that  none  of  the

communications made by the complainant  prior  to  or  post  the

date  of  complaint  contained  any  allegations  of  sexual

harassment, particularly; emails dated 19/12/2015 & 18/02/2016

to Hospital Personnel vide Annexure P/5 and P/6 respectively or

in the civil suit No.60A of 2016 by the Court of 17th Civil Judge,

Class-I, Indore dismissed on 19/05/2017 (Anneuxre P/8).  Even

the  communication  dated  31/08/2016  (Annexure  P/11)  by  the

Joint  Director,  Directorate  of  Women  Empowerment,  State  of

Madhya  Pradesh  whereunder  the  complaint  dated  18/03/2016

was made over to the Chief Executive Officer, District Panchayat,

Indore (respondent No.1) did not contain any mention of sexual

harassment,  however,  it  is  directed  that  the  complaint  be

investigated  to  find  out  the  intention  behind  the  alleged  acts

committed  by  the  Medical  Superintendent,  in  the  matter  of

aforesaid complaint.

(B) The Local  Committee did not adhere to the principles of

natural justice while conducting the enquiry. Besides, the alleged

enquiry so held instead of ascertaining whether the allegations in
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the complaint are referable to the sexual harassment as defined

under  section 2(n)  of  the Act,  2013 /  intention of  the Medical

Superintendent,  the  Local  Committee  has  jumped  to  the

conclusion  that  the  complainant  was  subjected  to  sexual

harassment  and  recommended  the  consequential  prejudicial

action against the Hospital and its personnel as reflected in the

report impugned (Annexure P/2). Hence, the enquiry report and

the  recommendations  made  thereunder  suffer  from  patent

perversity. Conclusions drawn are de hors the material on record

and  the  same  are  based  on  lopsided  findings.  It  is  further

submitted that:

(C) (i) Hospital was never supplied with the  

                     supporting documents or evidence;

(a)  before  the  Local  Committee

relied  upon  to  arrive  at  its

findings;

(b) the rejoinder referred to in the

report  allegedly  supplied  by  the

complainant  on  31/07/2017  was

not supplied.

(ii) neither  Hospital  nor  any  of  its  senior

officers were afforded opportunity to cross-

examine the complainant;

(iii) as required under section 13(1) of the

Act,  2013,  the  Committee  did  not  make

available copy of report to all concerned;

(iv) the impugned recommendations in the

report  are  without  considering  the

pleadings  presented  by  Hospital  as  the

additional  reply  dated  10/08/2017

submitted by it (Annexure P/16) as well as

the  email  of  Hospital  have  not  been

referred to and discussed in the report;

(v) the Local  Committee wrongly reached

the  conclusion  that  internal  complaints

committee  has  not  been  constituted  at

Indore.  In  fact,  Hospital  has  submitted

annual  report  to  the  Collector,  District
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Indore  for  the  period  ending  December,

2015 on 22/01/2016 (Annexure P/20).

       The notice displayed at the  entrance

gate of the Hospital as regards existence of

the internal complaints committee since its

constitution (Annexure P/19.);

(vi) the allegations with shades of  sexual

harassment  made  during  enquiry  by  the

complainant was an afterthought as in none

of her communications dated 19/12/2015 or

18/02/2016 or in the online complaint dated

18/03/2016  or  in  the  civil  suit,  there  is

whisper of such allegations;

(vii) the  Local  Committee  did  not  either

consider or refer the order of the trial Court

[17th Civil  Judge,  Class-I,  Indore]  dated

19/05/2017  in  civil  suit  No.60A  of  2016

(Anneuxre  P/8) whereunder the prayer of

the  Complainant  for  reinstatement  was

declined.

With the aforesaid submissions, prayer for quashment of

Annexure P/1 and P/2 is made. 

 

3.  Per  contra,  the  learned  State's  counsel  /  respondent

No.1,2 & 4 supports the order impugned (Annexure P/1) with the

submission  that  respondent  No.1  has  passed the  order  under

section 13(3) of the Act, 2013 based on the enquiry conducted

and the report dated 18/08/2017 (Annexure P/2)  submitted by

respondent No.2, therefore, the directions contained thereunder

are within jurisdiction of respondent No.1. Hence, no exception

thereto can be taken. 

4. The respondent No.2 has submitted that upon receipt  of

complaint  dated  18/03/2016  from  the  Directorate  of  Women

Empowerment,  State  of  Madhya  Pradesh  under  the  covering

letter  dated 31/08/2016 (Annexure P/11),  the same was made

over to the Local Committee by the respondent No.1. Thereafter,
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notices were issued and sufficient opportunity was afforded to the

Hospital and the Medical Superintendent'; perpetrator repeatedly.

Due  to  hostile  and  non-cooperative  attitude  of  the  Medical

Superintendent  and  also  representative  of  the  Hospital  as

detailed in the enquiry proceedings, the enquiry was prolonged.

The Hospital  though submitted two replies'  one on  21/11/2016

whereunder  it  expressed  ignorance  about  the  complaint  and

prayed for supply of a copy of the same. The same was supplied

on 03/07/2017.  Thereafter, in the second reply dated 20/07/2017

denied  the  allegations  as  misconceived  and  an  after  thought.

However, assurance was given to the Local Committee that an

enquiry shall be held by the Hospital on the complaint through the

internal  complaints  committee  and/or  employees  grievance

committee.  However, neither any enquiry was conducted nor the

report was submitted before the Local Committee.

The details of notices issued and dates of hearings are well

evident  in  original  record.   A  perusal  thereof  reveals  that  the

replies  submitted  by  the  Hospital  and  Medical  Superintendent

were taken into consideration by the Local Committee. Hence, it

is  incorrect  to  say  that  principles  of  natural  justice  were  not

followed.   As  the  Hospital  and  the  Medical  Superintendent

themselves were responsible for non-cooperation in the enquiry,

not appearing in spite of  repeated opportunities to appear,  the

statement  of  the  complainant  was  recorded.  Therefore,  it  is

palpably  wrong  to  say  that  opportunity  to  cross-examine  the

complainant was not accorded to the Hospital  and the Medical

Superintendent at any time.

Allegations made in the complaint, replies of the Hospital

and  Medical  Superintendent  referred  above  as  well  as  the

statements  made  by  the  complainant  referred  above  during

enquiry  were  duly  considered  and  thereafter,  the  Committee

reached conclusion that the complainant was subjected to sexual

harassment as defined under section 2(n) read with section 3(2)

the Act, 2013.

In fact, the Local Committee had sent its representative to

the  Hospital  to  verify  existence  of  the  internal  complaint

committee  in  the  Hospital  before  conducting  enquiry  into  the

complaint.  Upon  enquiry,  it  was  found  by  the  authorized
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representative that the internal complaints committee was not in

existence at the Hospital. 

Adequate opportunity was afforded to all the parties before

conclusions were drawn in the enquiry report.

The Local Committee upon due consideration of the entire

material  placed on record had submitted the enquiry report  on

18/08/2017  (Annexure  P/2)  which  is  self-contained  and  self-

explanatory and within the scope of its jurisdiction under the Act,

2013.  Hence, no interference is warranted in the report submitted

and the action taken thereon.

The  copy  of  enquiry  report  was  sent  to  all  concerned

including the Hospital as required under section 13(1) of the Act,

2013.

5. Shri Sethi, learned counsel appearing for respondent No.3

adopts  the  reply  submitted  by  learned  counsel  for  the

respondents  No.1,  2  & 4  with  further  submissions  that  (i) the

Complainant is highly educated with rich corporate experience in

the field of marketing;

(ii) she  was appointed  and serving  with  the Hospital  as

Senior  Manager  (Marketing)  vide  appointment  letter  dated

15/07/2015; 

(iii) the terms and conditions shown to be on probation for

a period of six months and the appointment could be confirmed

subject to satisfactory completion of the probation period;

(iv) she has performed the duties to the best of her ability;

(v) in fact, the appraisal report (Annexure P/5)  suggests

that she has performed the duties assigned tasks accurately

and on time;  keen to  learn new things and take on more

responsibilities; communicates well and is co-operative with

other team members. Her conduct indicates that she arrives

for work on time, disciplined, polite in behaviour, adheres to

organization policies pertaining to attendance,  dress code,

etc. though   improvement  areas;  indicated  as:  IPR  /  Target

Marketing / Activity – Description – distribution; 

(vi) however, unfortunately, the Medical Superintendent;

perpetrator and others in the hierarchy named in the complaint

instead of motivating and encouraging have (a)  demoralized her
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with  unwarranted  interference  and  intimidating  attitude

culminating into hostile work environment, (b) created obstruction

in  successful  completion  of  projects  in  her  hand  (c)  threat

perception about her future employment status; (d) despite email

to  the  Managing  Director  for  protection  and  redressal  of

grievances,  no  action  whatsoever  was  taken  against  the

perpetrator  and  others;  (e) her  complaint  dated  18/03/2016

contains  details  of  incidences  of  harassment  and  intimidation

notified to Managing Director through email dated 18/12/2016;

(vii) true it is  that in the complaint, the complainant did not

specifically  mention  the  mischievous  acts  of  Medical

Superintendent behind such hostility and contemptuous treatment

meted  out  to  her  for  obvious  reasons  she  suffered  from  fear

psychosis  apprehending  extreme  action  by  the   Medical

Superintendent and others during currency of employment.

However, as a sequel to the complaint dated 18/03/2016

since  the  Hospital  was  hellbent  upon  it  found  excuses  to

terminate her employment camouflaged as if after appraisal.  In

fact it is an arbitrary termination of employment.  There was no

appraisal,  no  counselling  and  no  notice  issued  to  the

complainant.

It  is  unfortunate  that  while  the  complainant  in  emails

(placed on record) has expressed her anguish, helplessness and

insecured work environment  and looked upto the superiors for

protection and safety but,  the emails were treated as personal

affront to get rid of the complainant from the employment;

 (viii) the Local Committee upon due consideration of the

entire  material  on  record  has  reached  conclusion  as  reflected

from the report itself;

(ix) no  exception  can  be  taken  to  the  detailed  reasons

given  by  the  complainant  in  her  statements  before  the  Local

Committee in conjunction with her emails which comes within the

jurisdiction of section 13(3) of the Act, 2013.  Further, Hospital

representative and the Medical Superintendent neither did extend

cooperation  and  effective  participation  in  the  enquiry  nor  ever

sought  opportunity  for  cross-examination  of  the  complainant

whereas  her  statement  was  recorded  on  03/07/2016  when

Hospital  representative  received  copy  of  complaint  before  the
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Local Committee.  Hence, the Local Committee was fully justified

upon  consideration  of  the  statement  of  the  complainant  and

recorded its satisfaction and made recommendations;

Accordingly, the impugned order (Annexure P/1) based on

the enquiry report (Annexure P/2) of the respondent No.2 is well

within the scope of  jurisdiction of  respondent  No.1.  Hence,  no

interference is warranted.  Accordingly,  prayed for  dismissal  of

the writ petitions.

6. This  Court  made  an  attempt  for  conciliatory  process

invoking  the  provision  under  section  10  of  the  Act,2013  and

passed the following order on 18/07/2019:

“Shri  Ajay  Bagadia,  Shri  Abhinav  Malhotra,  Shri
Rakesh  Pal  and  Ms.  Neha  Vijayvargiya,  learned
counsel for the petitioners.

Shri  Vivek  Patwa,  learned  counsel  for  the
respondents No.1 and 3.

Shri  Rahul  Sethi,  learned  counsel  for  the
respondent No.2.

Shri Ajay Bagadia has concluded. Shri Rahul
Sethi  has  also  concluded.  However,  Shri  Vivek
Patwa,  though argued at  length,  but  is  at  loss  to
state  the  original  record  is  not  available  to
substantiate the findings of the internal committee,
hence prays for short time to produce the same.

Upon hearing counsel for  the parties at this
stage,  prima facie the  genesis  of  the  controversy
involved appears  to  have picked up cue from the
complaint  made  by  respondent  No.2  dated
18/03/2016 (Annexure P/8) taking exception to the
manner and demeanor of  the immediate  superior,
Dr.  Gouri  Nath  in  the  course  of  interactions,
directions, assignments, etc.,  in day to day working
allegedly causing harassment, embarrassment and
tensions  to  her  at  the  work  place  which  further
aggravated  due  to  'cold  shoulders'  shown  by  top
management officers.

It appears that sensitivity of her feelings  and
sense of insecurity escaped notice of the concerned
authorities  and  that  probably  led  to  making  a
complaint, etc., by respondent No.2.

It  further  appears  that  neither  the
management through its internal committee nor the
local  committee  made  an  attempt  for  resolution
though conciliation statutorily required under section
10  of  the  Sexual  Harassment  of  Women  at
Workplace (Prevention,  Prohibition and Redressal)
Act, 2013 before proceeding with the enquiry under
section 11 of the said Act. 

In  the  fitness  of  things  it  is  considered
expedient to afford an opportunity to either party to
make  all  possible  attempts  for  resolution  of  the
controversy on a positive note in a friendly manner.

Hence,  it  is  directed  that  the
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petitioner/management  shall  show its  magnanimity
affording audience to respondent No.2 and hear her
grievances  patiently.  Thereafter,  by  a  conciliatory
process  make  best  efforts  to  resolve  the  issue
regard  being  had  to  the  norms  prevailing  in  the
establishment of the petitioner. 

This Court hopes and trusts that the out come
of the resolution of the conciliation process shall be
on the happy note. 

The observations made in the order shall in
no way be considered as  an opinion of this Court
and  the  order  passed  today  shall  be  subject  to
further hearing of the writ petition.

Call out on 1.8.2019.
Till then interim order to continue”

7. However,  the hope expressed by this  Court  in  the order

dated 18/07/2019 (supra) in fact is watered down by inelastic and

relentless conduct of the Hospital representative who stuck over

the offer for Rs.5.00 laks as full and final settlement against the

justifiable demand of complainant at least, 50% of the salary of

eighteen months, she has been kept out of employment.  This

Court records displeasure and dissatisfaction. 

Now,  under  the  circumstances,  this  Court  proceeds  to

decide the lis on merits as the appellate forum is not in existence

as reflected in the order dated 28/06/2019.

8. Heard.

(A_) SEXUAL HARASSMENT AT WORKPLACE:

9. Before  adverting  to  rival  contentions,  it  is  considered

apposite to glance through the scope and dimensions of “sexual

harassment  at  workplace”  as  perceived  and  crystalized  in  the

shape  of  resolutions,  sanctions  and  treaties  at  international

platforms. 

'Sexual  harassment'  is  a  cause  of  concern  due  to  its

universalization  and  outcome  of  unfavourable  condition  at

workplace.   It is  one of the most venomous problems that the

society  is  facing today.   In  the fast  developing world,  there is

increased participation of women in almost each and every walk

of  life  and the  profession.  The  statistics  reveal  that  there  has

been tremendous hike in sexual harassment cases all over the

world.  Sexual  harassment  at  workplace  is  an  unscrupulous
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behaviour of sexual instinct which is inhuman. Modesty, dignity,

ability, self esteem and respect are invaded shattering confidence

of women at workplace. 

Right to work with dignity and safeguard against the sexual

harassment for women in fact is an essential component of the

gender discrimination universally recognized basic human right.

International community has expressed its serious concern about

the challenge.

The United Nations has also reaffirmed its faith in securing

and preserving the equal  human rights of  men and women to

have better standards of life with freedom and dignity. 

The  Convention  of  the  Elimination  of  all  Forms  of

Discrimination  against  Women  (CEDAW);  one  of  the  most

comprehensive  and  dedicated  initiative  of  the  UN  towards

protection and empowerment of  women came into force on 3rd

September 1981.  India has also signed the convention on 3rd

July, 1980 and ratified it on 25th June, 1993 with a declaration to

eliminate violation of women's rights whether by private persons,

groups or organizations.

CEDAW Convention has adopted intentional standards in

relation to sexual harassment at workplace under various Articles

with hallmark of basic human rights:

(a) the right to work is an inalienable right of all

human beings;

(b)  the  right  to  protection  of  health  and  to

safety in working conditions;

(c) the Convention committee recognized:

sexual harassment as 'unwelcome sexually
determined  behaviour  [such]  as  physical
contact  and  advances,  sexually  coloured
remarks, showing  pornography and sexual
demands  whether  by  words  or  actions. If
further  elaborates  that  “such  conduct  can
be humiliating and may constitute a health
and  safety  problem;  it  is  discriminatory
when the woman has reasonable grounds
to  believe  that  her  objection  would
disadvantage  her  in  connection  with  her
employment,  including  recruiting  or
promotion,  or  when  it  creates  a  hostile
working environment.”

The Fourth UN World Conference on Women in the year

1995 has prepared two important documents: Beijing Declaration
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and the Beijing Platform For Action professing to take all possible

steps for elimination of all forms of discrimination against women

and remove all obstacles to  gender equality and advancement of

of  women empowerment  to  prevent  and eliminate all  forms of

violence against women and girls.

The  declaration  included  in  its  list  of  critical  areas  of

concern “violence against women” and “inequality in economic”

structures and policies, in all forms of productive activities.  It also

outlines  specific  measures  that  States  should  undertake  to

achieve the objectives set forth in the Beijing Declaration. The

BPFA  includes  Sexual  Harassment  and  intimidation  in  its

definition of  violence against  women.  It  further  states that  “the

experience  of  sexual  harassment  is  an  affront  to  a  worker‘s

dignity  and  prevents  women  from  making  a  contribution

commensurate  with  their  abilities.”  Accordingly,  the  BPFA

recommends  that  states  “enact  and enforce laws and develop

workplace  policies  against  gender  discrimination  in  the  labour

market,  especially,  regarding  discriminatory  working  conditions

and sexual harassment.”

The  Indian  judicial  experience  with  sexual  harassment

started  with  the  case  of  Vishaka  and  others  v.  State  of

Rajasthan and others, (1997) 6 SCC 241. The case dealt with

the brutal gangrape of Bhanwari Devi, a social worker involved in

the activity of spreading awareness to end child marriage in the

State of Rajasthan. 

The  Hon'ble  Supreme  Court   decided  to  use  this

opportunity to provide a protective umbrella to women exposed to

hazardous  social  environment  and  sexual

harassment/exploitation  at  workplace  at  the  hands  of  male

workers,  defying  gender  equality  with  masculine  power  and

influence rendering women at  workplace a vulnerable  class of

victim.   Through the judgment for want of codified law in the field,

the  Hon'ble  Supreme  Court  has  adopted  the  general

recommendations of CEDAW and the Beijing Declaration and the

Beijing Platform For Action professing elimination of all forms of

discrimination against women, removal of all obstacles to gender

equality,  the  advancement  and  empowerment  of  women  to

prevent and eliminate all forms of violence against women and to
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ensure women's equal access to economic resources.

The Hon'ble Supreme Court in  the case of Apparel Export

Promotion  Council  v.  A.K.Chopra,  AIR  1999  SC  625,

emphasized  and  reinforced  that  sexual  harassment  is  gender

based discrimination.   The  sexual  harassment  at  the  place  of

work is incompatible with the dignity and honour of women and

needs to be eliminated with no exception or debate. International

treaties, instruments and conventions should be given full force in

evolving ways and methods for elimination of violation of human

rights and in particular gender equality. Of course, with a note of

caution that there is no conflict between the international norms

and the municipal laws.  The Court also laid emphasis that in a

holistic manner each case must be examined on its own facts

regard  being  had to  the concept,  meaning,  scope,  extent  and

dimensions  of  'unwelcomed  sexual  harassment  of  women  at

workplace'.  In paragraph 27, it has been held as under:

“27. There is no gainsaying that each incident
of  sexual  harassment,  at  the  place  of  work,
results in violation of the Fundamental Right to
Gender  Equality  and  the  Right  to  Life  and
Liberty  the  two  most  precious  Fundamental
Rights guaranteed by the Constitution of India.
As early as in 1993 at the ILO Seminar held at
Manila,  it  was  recognized  that  sexual
harassment of woman at the work place was a
form of  gender discrimination against  woman.
In our opinion, the contents of the fundamental
rights  guaranteed  in  our  Constitution  are  of
sufficient amplitude to encompass all facets of
gender equality, including prevention of sexual
harassment  and  abuse  and  the  courts  are
under a constitutional obligation to protect and
preserve those fundamental rights. That sexual
harassment of a female at the place of work is
incompatible with  the dignity and honour of  a
female  and  needs  to  be  eliminated  and  that
there  can  be  no  compromise  with  such
violations, admits of no debate. The message
of  international  instruments  such  as  the
Convention on the Elimination of All Forms of
Discrimination Against Women, 1979 (CEDAW)
and  the  Beijing  Declaration  which  directs  all
State parties to take appropriate measures to
prevent  discrimination  of  all  forms  against
women  besides  taking  steps  to  protect  the
honour  and  dignity  of  women  is  loud  and
clear....”

In  one  of  the  latest  pronouncements,  Hon'ble  Supreme

Court in the case of Additional District and Sessions Judge 'X'
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Vs. Registrar General,  High Court  of  Madhya Pradesh and

others (2015) 4 SCC 91, it has been held as under:

“25........The issue of sexual harassment has a
variety  of  fine  connotations.   Its  evaluation
may sometimes depend upon the sensitivity of
the person concerned.  And also whether, the
perception  of  the  harassed  individual  was
known to the one against whom the accusing
finger is pointed...”

(B) Facts of the case:

10. Local Complaints Committee is constituted under section 6

of the Act,  2013 for three years under the orders of  the Chief

Executive  Officer,  District  Panchayat,  District  Indore  dated

23/09/2017 consisting of the following persons as members:

(a) Smt. Vinita Tiwari 
     (Non-Governmental organization)

(b) Ms. Sangeeta Rahoriya 
(Advocate, Member of OBC)

(c) Smt. Rutumbara Dwivedi
 (District Registrar, Working Government Member)

(d)  Posted  Member  –  Nodal  Officer,  District
Women Empowerment Officer, District Indore.

    

11. The complaint  of  Complainant  dated 18/03/2016 alleging

harassment at workplace was submitted in the Women Welfare

Section of Ministry of Women & Child Development, Government

of India and the same was forwarded under covering letter dated

04/11/2016 to the Principal Secretary, Department of Women and

Child Development Government of Madhya Pradesh.  In turn, the

complaint was forwarded to the Chief Executive Officer, District

Indore, Indore under the covering letter dated 31/08/2016 and the

same was made over to the Local Committee for enquiry.

12. On perusal of the original file submitted by the counsel for

the  Local  Committee  (respondent  No.2)  under  cover  suggests

that  the  complaint  of  the  Complainant  was  processed.  On

06/10/2016, it was considered apposite to ascertain the existence

of internal complaints committee (to be constituted under section
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4 of the Act, 2013) at the workplace of the complainant, i.e., in the

establishment of Hospital and if the said committee existed, let

the complaint be examined and enquired.

The report suggests that upon visit of the representative of

the  Local  Committee  to  the  Hospital  and  enquiry  made  from

employees  available,  it  was  found  that  no  such  internal

complaints committee is in existence.  There was no notice board

to that effect as well. 

Therefore,  from  the  office  of  District  Women

Empowerment, Indore, a notice dated 17/10/2016 was issued to

Dr. (Ms.) Priti  P. Sainy, Senior Manager (HR) & Admn., of the

Hospital appraising her the complaint forwarded to it by the office

of  Directorate  of  Women  Empowerment,  State  of  Madhya

Pradesh, Bhopal under letter dated 31/08/2016.

The representative of the Hospital has submitted first reply

dated  21/11/2016  (Annexure  P/13)  reiterating  existence  of  the

internal complaints committee.  However, denied to have received

any compliant from the complainant and, therefore, the internal

complaints committee had no occasion to look into the complaint.

Thereafter, notice was issued on 28/06/2017 addressed to

the Managing Director of the Hospital fixing date of appearance

as 03/07/2017.

On 03/07/2017, the Hospital representative,  Dr. (Ms.) Priti

P. Sainy appeared and demanded copy of the complaint and the

same was supplied to her.  Time upto 20/07/2017 was granted to

file the reply. 

The second reply dated 20/07/2017 was submitted by the

Hospital upon receipt of complaint dated 18/03/2016 denying the

allegations  contained  in  the  complaint.  In  the  penultimate

paragraph it was mentioned as under:

“......  Since  we  have  only  received  the
Complaint  dated  18.03.2016  of  Ms.  Anjali
Thakur  now,  and  since  we  as  an  institution
refer  all  such  complaints  to  the  Employees
Grievance  Committee,  as  per  our  standard
practice, we intend to refer the complaint to
the  Employees  Grievance  Committee  for
an  inquiry  in  any  event.   While  both
concerned parties are no longer employed
by Medanta Indore, we do hope that they
will  extend  all  cooperation  to  the
Committee.
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Once the inquiry is concluded, we shall
file a detailed report before your good office.”

   (Emphasis supplied)

However,  neither  there  is  any  material  on  record  that

enquiry  was  conducted  and  report  submitted  before  the  Local

Committee or before this Court. To the same effect is the finding

of the Committee in its report.  It shows that the Hospital did only

lip service and was never interested in resolving grievance of the

complainant. 

 On 04/08/2017,  the Medical  Superintendent  was granted

time to file reply and fixed for the case for 10/08/2017. 

On  10/08/2017,  the  Medical  Superintendent  submitted

written reply in the presence of Dr. Priti P. Sainy representative of

Hospital  and Shri  Amit  Pal,  Advocate from Indore.  Shri  Aditya

Mathur, Advocate from Medanta Gurgaon was also present.  The

committee  has  observed   misdemeanour  of  the  Medical

Superintendent to the following effect:

lqJh vatfy Bkdqj izdj.k ds laca/k esa vkt fnukad 10-08-2017 dks
cSBd vk;ksftr dh xbZA cSBd esa v/;{k egksn;k Jherh vatfy [k=h]
lnL;  lqJh  laxhrk  jk/kSfj;k  ,oa  Jherh  fofurk  frokjh  cSBd  esa
mifLFkr FkhA mDr cSBd esa cknh MkW- xkSjhukFk Hkh mifLFkr FksA cSBd
esa MkW- esa xkSjhukFk us viuk fyf[kr i{k lfefr ds le{k izLrqr fd;kA
cSBd  esa  ;g  fu.kZ;  fd;k  x;k  fd  fnukad  14-08-2017  dks  le;
10%30am cts nksuks i{k dks mifLFkr gksus ds vkns'k tkjh fd;k x;kA
cSBd esa esnkUrk vLirky bankSj ls Jherh izhfr lSuh ,oa vfer iky]
esnkUrk xqM+xkao ls ,MoksdsV vkfnR; ekFkqj Hkh mifLFkr FksA cSBd dh
dk;Zokgh bl izdkj gS%&
1- cSBd esa MkW- xkSjhukFk }kjk cSBd dh 'kq:vkr esa lkekU; rjhds ls
O;ogkj fd;k fdarq ckn esa og HkM+drs gq, ;g dgk fd%
• eSa  ogka  tkWc  dj jgk  Fkk]  esjh  mldh  c[kkZZLrxh  esa  dksbZ
ftEesnkjh ugha gSA
• tks Hkh fd;k x;k esnkUrk vLirky xqM+xkao }kjk fd;k x;k
gSA tks fd esjh fjiksZV }kjk fd;k x;k gSA
• eSa vatfy ls ckr ugha dj ldrk D;ksafd eSa ,d reputed
O;fDr gwW esjh lSysjh 31 yk[k gSA ;g O;fFkr O;fDr dk vieku gSA
• ,d international meeting dk cgkuk dj pyrh cSBd ls
pys x;s vkSj vkWfQl ds uhps yxHkx 50 fefuV [kM+s jgsA

vfxze dk;Zokgh djus gsrq nksuksa  i{k dks fnukad 14-08-2017
le; 10%30am cts cqyk;k x;kA

calling  upon  him  to  appear  positively  failing  which  ex  parte

proceedings shall  be drawn against  him and the next meeting

was called on 14/08/2017.

On 14/08/2017, the Medical Superintendent did not appear

on  an  excuse  of  pre-occupations  though  the  complainant
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appeared. The Committee observed as under:

 bl cSBd esa MkW- xkSjhukFk mifLFkr ugha gq,A tc mUgsa Qksu

fd;k] rc mudk tokc Fkk] eSa baVjus'kuy ehfVax esa gwW] ugha

vk ldrk gWwA vkidks tks djuk gS dj yhft,A mudk Qksu

ij O;ogkj vPNk ugha  Fkk vki esjs  fglkc ls rkjh[k fn;k

dfj;s vkx Hkh eq>s tesxk rks gh vkmaxkA dqN Hkh nLrkost rks

dgrk gS ekSf[kd dgk Fkk Mk- xkSjhukFk us fnukad 10-08-2017

dks mlds ,MoksdsV vfer iky }kjk tk tokc fn;k x;k og

xyr gS vatfy }kjk ySfxd mRihM+u dk leFkZ tokc fn;k gSA

tcfd  vatfy  Bkdqj  }kjk  {kfriwfrZ]  vHkh  rd  dk  osru]

nqO;ogkj xyr fjiksZfVx] ekufld izrkM+uk ds ckn gkWfLiVy ls

fu"dkflr djus ds fo:) vkosnu fd;k gSA

On  the  next  date,  i.e.,  16/08/2017,  the  Medical

Superintendent again did not appear, however, his counsel Shri

Amit Pal was present and the next fixed, i.e., 17/08/2017 was duly

informed to the counsel.

On 17/08/2017,  the Medical  Superintendent  was present

alongwith counsel. The Medical Superintendent was called upon

to record his statement but, he refused to do so on one pretext or

the other.  The observations of the Local Committee are as

under:

vkt fnukad 17-08-2017 dks lf'kDrdj.k dk;kZy; esa cSBd vk;ksftr
dh  xbZA  blesa  v/;{k  Jherh  vatfy  [k=h]  lnL; fouhrk  frokjh]
lnL; laxhrk  jkgksfj;k  mifLFkr  FkhA  bl ekSds  ij izkFkhZuh  vatfy
Bkdqj o izfrizkFkhZ  MkW-  Jh xkSjhukFk  mifLFkr FksA muds lkFk mudk
odhy vfer iky mifLFkr FksA lfefr us xkSjhukFk dks c;ku ysus ds
fy, cqyk;k Fkk] ij xkSjhukFk c;ku nsus ds fy, rS;kj ugha FksA tks Hkh
cksysxk  mudk odhy cksysxk  og vM+s  gq,  FksA  gekjs  c;ku ysus  dh
izfdz;k esa odhy }kjk vojks/k mRiUu rFkk 'kkld; dk;Z esa ck/kk MkyhA
xkSjhukFk  dks  lfefr  us  3  ckj  c;ku  ds  fy,  cqyk;k  x;k]  dHkh
mifLFkr Fks rks D;k ugha fn;k ;k vuqifLFkr jgsA MkW- xkSjhukFk] vfer
iky ,oa izhfr lsu }kjk yxkrkj lfefr dks xqejkg fd;k tk jgk gSA
MkW- xkSjhukfk dHkh Hkh lfefr ds le{k vdsys ugha vk;s gS] vkSj lfefr
ds v/;{k ,oa lnL;ksa ds lkFk vHknzrkiw.kZ O;ogkj fd;k gSA

odhy vfer iky ds lkFk vkosnu nsus Jh xkSjhukFk Hkh vanj
vk;s ,oa lfefr ds lkFk iqu% nqO;oZgkj fd;k rFkk mUgksusa Lohdkj fd;k
fd bldh ftUnxh eSusa cckZn dh gS vkSj eSa vc dqN ugha dj ldrkA

tks Hkh nLrkost xkSjhukFk }kjk izsf"kr fd;s x;s gS] mlesa

dgha Hkh izkFkhZuh lqJg vatfy Bkdqj ds gLrk{kj ugha gSA

Despite three opportunities, the Medical Superintendent did

not turn up to record his statement. 

Therefore,  the  Local  Committee  proceeded  with  the
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enquiry. The relevant incidences of harassment taken note of and

findings are quoted below:

“ vkosfndk lqJh Bkdqj dh ifjoh{kk vof/k ds iwoZ gh mudk tkWc

ijQkWjesal vizSly fjiksVZ  rS;kj dh x;h ftlesa  vkosfndk dk

lgdfeZ;ksa  ,oa  lhfu;j ds lax baVj ilZuy b';wt ,oa ukWu

ijQkWjesal crkrs gq, lqJh Bkdqj dh ifjoh{kk vof/k dks 03 ekg

ds fy, c<+k;s tkus dk mYys[k fd;k x;kA mDr fjiksVZ dh izfr

lqJh Bkdqj dks u rks miyC/k djkbZ x;h vkSj u gh muls izkfIr

yh xbZ ftlls ;g fjiksVZ QthZ izrhr gksrh gS ,oa mDr fjiksVZ

ds vk/kkj ij mudk dk;Z ewY;kadu dj mUgsa in ls fu"dkflr

fd;k tkuk vuSfrd ,oa voS/kkfud izrhr gksrk gSA

lqJh  Bkdqj  dh  esnkark  vLirky  bankSj  esa  Mk;jsDV

fjiksfVZax MkW- xksjhukFk eaMhxk dks gksrh Fkh ,oa dqN ekeyksa esa

lqJh Bkdqj dh Mk;jsDV fjiksfVZax esnkark vLirky xqM+xkWo ds Jh

jktho feJk okbZl izsflMsaV ekdsZfVax dks gksrh FkhA vkosfndk dks

dSai ds lacaf/kr vizwoy Jh jktho feJk okbZl izsflMsaV ekdsZfVax

ls ysuk gksrh Fkh fdUrq VsfDudy liksVZ MkW- xksjhukFk eaMhxk ls

feyrh FkhA MkW- xksjhukFk eaMhxk }kjk vkosfndk ls pkgk x;k fd

vkosfndk  viuh  laiw.kZ  fjiksfVax  mUgsa  djsaA  blds  ckn  MkW-

xksjhukFk  eaMhxk }kjk  vkosfndk ds  isesaV  okmpj ij gLrk{kj

djus ls euk dj fn;k vkSj okmpj ds isij vkosfndk ds eqWg ij

Qsad fn;kA mDr d`R;  ̂ ^dk;ZLFky ij efgykvksa dk ySafxd

mRihM+u ¼fuokj.k] izfr"ks/k ,oa izfrrks"k.k½ vf/kfu;e 2013

/kkjk 13¼3½¼  ii  ½ ds mica/kksa ds varxZr vkrs gSaA

mDr ?kVuk  ds  mijkar  ls  MkW-  xksjhukFk  eaMhxk  dk

O;ogkj  lqJh  Bkdqj  ds  lkFk  cgqr  cqjk  gks  x;k  ftlesa

^^vkosfndk ds Mªsl esa desaV~l djuk fdlh Qkby esa gksus

okys flaxy flXuspj djokus ds fy, vdsys ?kaVksa dsfcu

esa cSBus ds fy, foo'k djuk] lSyjh le; ij u nsuk]

lSyjh jksd nsuk] VsfDVudy vkWijs'kuy liksVZ u djuk]

vLirky ds okgu ls vkokxeu u djrs gq, MkW- xksjhukFk

eaMhxk  ds  okgu ls  vkus  tkus  ds  fy,  foo'k  djuk]

vkosfndk ds jax ij QfCr;ka dluk] dk;kZy; ifjlj esa

HksnHkkoiw.kZ  O;ogkj  fd;k  tkrk  Fkk^^A  mDr  lHkh  d`R;

dk;ZLFky ij efgykvksa dk ySafxd mRihM+u ¼fuokj.k] izfr"ks/k ,oa

izfrrks"k.k½ vf/kfu;e 2013 varxZr vkrs gS  ,oa  ;g fdlh Hkh

efgyk  ds  vkRelEeku]  izfr"Bk  ,oa  dk;ZLFky ij fd;k x;k

vuSfrd vkpj.k dh Js.kh esa vkrk gSA

mDr ?kVuk dh f'kdk;r vkosfndk }kjk esnkark vLirky

xqM+xkWo  ds  eSusftax  Mk;jsDVj  MkW-  ujs'k  =sgku]  lh-bZ-vks-  Jh
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iadt lkguh] okbZl izsflMsaV ekdsZafVx Jh jktho feJk] Mk;jsDVj

,p-vkj-  vjfoanj  cXxk]  esfMdy Mk;jsDVj  bankSj  MkW-  lanhi

JhokLro dks bZ&esy ds ek/;e ls dh x;h fdUrq gk;j vFkkWfjVh

}kjk dksbZ Hkh mfpr dk;Zokgh ugha dh x;h  ,oa u gh vkosfndk

ls dksbZ Hkh iwNrkN dh xbZaA brus cM+s esfMdy vkxsZukbZts'ku }

kjk dksbZ Hkh mfpr dk;Zokgh ugha dh x;h ,oa u gh vkosfndk ls

dksbZ Hkh iwNrkN dh xbZA brus cM+s esfMdy vkxsZukbZts'ku }kjk

vius deZpkjh ds lkFk ,slk djuk xyr izrhr gksrk gS ,oa ,slk

gksuk vkxsZukbZts'ku ds eSustesaV Qsfy;j dh Js.kh esa vkrk gSA 

lk{;  ds  vk/kkj  ij  ik;k  x;k  fd  vjfoanj  cXxk]

Mk;jsDVj ,p-vkj-esnkark vLirky xqM+xkWo  }kjk vkosfndk ij

yxk;s x;s vkjksiksa dks Lohdkj dj Lo;a bLrhQk nsus ds fy,

ncko Mkyk x;k ,oa ,slk u djus ij mUgsa VfeZusV djus dh

/kedh nh x;hA vkosfndk dks VfeZusV djus ds ,d ekg iwoZ

fdlh deZpkjh dks muds in ls bl izdkj ncko Mkydj mUgsa

Lo;a bLrhQk nsus ;k VfeZusV djus dh /kedh nsuk xyr d`R;

gSA

lfefr }kjk dh x;h tkap fu"d"kZ%&

mDr leLr fcUnqvksa  ij tkWp djus  ij lfefr bl

fu"d"kZ ij igqaph gS fd%&

vkosfndk lqJh vatfy flag Bkdqj ,d vuqHkoh] cgqr

;ksX;  ,oa  mudh  dk;Zdq'kyrk  dks  ns[krs  gq,  mUgsa  esnkark

vLirky xqM+xkWo }kjk mUgsa lhfu;j esustj ekdsZafVax ds in ij

15 yk[k :i;s ds okf"kZd iSdst  dk vkWQj fn;k x;k FkkA

esnkark  vLirky  laxBu  xqM+xkWo  ,oa  MkW-  xksjhukFk  eaMhxk]

esfMdy lqizhVsaMsaV esnkark vLirky bankSj }kjk vkosfndk lqJh

vatfy flag Bkdqj  ds lkFk fd;s x;s bZ";kZ ,oa }s"k ds lkFk

nqO;Zogkj djuk ,oa mUgsa "kM~;a=iwoZd xyr rjhds ls fu"dkf"kr

djuk mudh dk;Zdq'kyrk dks izHkkfor djrk gS ,oa mudk ;g

d`R;    ̂ ^dk;ZLFky  ij  efgykvksa  dk  ySafxd  mRihM+u

¼fuokj.k] izfr"ks/k ,oa izfrrks"k.k½ vf/kfu;e 2013 dh /kkjk

13¼3½¼  ii  ½  ^^ ds mica/kksa dh Js.kh esa naMuh; gS ,oa mDr vf/kfu;e

ds izko/kkuksa  dh vogsyuk dh x;h gSA vr% LFkkuh; ifjokn

lfefr ftyk bankSj }kjk lqJh vatfy flag Bkdqj ds izdj.k ij

bl fu.kZ; ij vkbZ gS fd vkosfndk dks mudh jksdh xbZ osru]

bZ-ih-,Q-] xyr rjhds ls mUgsa fu"dkflr djus ds dkj.k muds

dfj;j ds 18 ekg rd dksbZ Hkh ukSdjh u ik ikus ds dkj.k

mudh vkfFkZd] lkekftd ,oa ekufld {kfr dh iwfrZ dh tkos]

muds VfeZus'ku ysVj dks fujLr dj muds fy, esnkark vLirky

laxBu xqMxkWo dh vksj ls vkosfndk ds fy, pfj= ,oa vuqHko
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izek.k&i=  tkjh  djsaA  blds  vfrfjDr  vkosfndk  dks  muds

vkRelEeku] lkekftd lEeku ,oa izfr"Bk ij Bsl igqWpkus gsrq

esnkark  vLirky laxBu xqM+xkWo  ,oa  MkW-  xksjhukFk  eaMhxk  ls

vkosfndk dks ekQhukek iznku fd;k tkos ,oa uqdlku dh HkjikbZ

djokbZ tkos ,oa mUgsa iqu% muds in ij llEeku j[kk tkosA “

Thereafter,  the  Committee  submitted  the  report  on

18/08/2017. 

13. The  Act,  2013 is  essentially  and predominantly  a  social

welfare  legislation.  The  provisions  contained  thereunder  must

receive contextual meaning and required to be interpreted broadly

and liberally regard being had to the aims and objects of the Act.

The  Hon'ble  Supreme  Court  in  this  context  has  observed  as

under:

“In  the  field  of  labour  and  welfare  legislation

which  have  to  be  broadly  and  liberally

construed  the  court  ought  to  be  more

concerned with the colour the content and the

context of the statute rather than with its liberal

import  and  it  must  have  due  regard  to  the

Directive Principles of State Policy (Part IV of

the  Constitution)  and  any  international

convention  on  the  subject  and  a  teleological

approach  and  social  perspective  must  play

upon the interpretative process [Workmen Vs.

American  Express  International  Banking

Corporation, AIR 1986 SC 458, N.K.Jain Vs.

C.K.Shah, AIR 1991 SC 1289 & B.Shah Vs.

Presiding  Officer,  Labour  Court,  AIR  1978

SC 12, referred to]. 

Section  2(n)  defines  “sexual  harassment” and  the

definition is inclusive in nature providing any one or more of the

unwelcome  acts  or  behaviour  provided  thereunder  whether

directly or by implication shall constitute sexual harassment.

Further,  widening  the  scope  of  definition,  section  3(2)

contemplates  the  circumstances  which  may  also  amount  to

sexual  harassment  if  it  occurs  or  is  present  in  relation  to  or

connected with any act or behaviour of sexual harassment.
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14.    Meanings of the expression; 'means', 'includes' and 'means

and  includes'  have  been  reiterated  in  the  case  of  Bharat

Cooperative  Bank  (Mumbai)  Ltd.,  vs.  Employees  Union

(2007) 4 SCC 685 observed as under: 

"23....When in  the definition  clause given in  any
statute the word "means" is used, what follows is
intended  to  speak  exhaustively.  When  the  word
"means" is used in the definition …. it is a "hard-
and-fast"  definition  and  no  meaning  other  than
that which is put in the definition can be assigned
to the same. …. On the other hand, when the word
"includes" is used in the definition, the legislature
does not intend to restrict the definition: it makes
the definition enumerative but not exhaustive. That
is to say, the term defined will retain its ordinary
meaning but its scope would be extended to bring
within  it  matters,  which  in  its  ordinary  meaning
may or may not comprise. Therefore, the use of
the word "means" followed by the word "includes"
in [the definition of "banking company" in] Section
2(bb)  of  the  ID  Act  is  clearly  indicative  of  the
legislative intent to make the definition exhaustive
and  would  cover  only  those  banking  companies
which fall within the purview of the definition and
no other."

The  Hon'ble  Supreme  Court  in  the  case  of N.D.P.

Namboodripad Vs. Union of India (2007) 4 SCC 502, observed:

"18.  The word "includes" has different meanings
in different contexts. Standard dictionaries assign
more  than  one  meaning  to  the  word  "include".
Webster's Dictionary defines the word "include" as
synonymous  with  "comprise"  or  "contain".
Illustrated  Oxford  Dictionary  defines  the  word
"include" as: (i) comprise or reckon in as a part of
a whole; (ii) treat or regard as so included. Collins
Dictionary of English Language defines the word
"includes" as: (i) to have as contents or part of the
contents; be made up of or contain; (ii) to add as
part  of  something  else;  put  in  as  part  of  a  set,
group or a category; (iii) to contain as a secondary
or minor ingredient or element. It is no doubt true
that generally when the word "include" is used in a
definition  clause,  it  is  used  as  a  word  of
enlargement,  that  is  to  make  the  definition
extensive  and  not  restrictive.  But  the  word
"includes"  is  also  used  to  connote  a  specific
meaning,  that  is,  as  "means  and  includes"  or
"comprises" or "consists of"."

and  the  same  principles  of  interpretation  have  been  further

reiterate  by  the  Hon'ble  Supreme  Court  in  the  case  of  Delhi

Development  Authority  Vs.  Bhola  Nath  Sharma  (Dead)  By

LRs., and others, (2011) 2 SCC 54.
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15. Therefore, the word “sexual harassment” must not receive

narrow and pedantic meaning  instead on the anvil of the concept

as  perceived  at  international  platforms  including  the  United

Nations  resolutions  under  CEDAW  Convention  &  Beijing

Declaration and the Beijing Platform For Action to which India is a

signatory “where the 'sexual harassment at workplace' is held to

be an act of violation of human rights; women right to live with

dignity and protection against all types of discrimination because

substantive equality of women in the employment context cannot

be  achieved  without  elimination  of  sexual  harassment  as  this

represent  a  barrier  to  their  ability  to  seek  safe  and  healthy

working  environment,  and  achieve  advancement  through

promotions, etc., at workplace  as evident from the international

stands in relation to sexual  harassment  formulated in CEDAW

Convention.

16. Moreso,  the  Constitutional  Courts;  one  of  the  important

limbs of the Union of India must endeavour to foster respect for

international treaties as contemplated under Article 51(c) of the

Constitution  of  India,  particularly;  in  the  context  of  'sexual

harassment' at workplace as an act of violation of human rights

not restricted to governmental organizations but also, for private

acts if they fail  to act with due diligence to prevent violation of

such rights.

17. To avoid prolixity, it  is expedient to refer to  email dated

18/02/2016 Thursday 12.46 PM instead of referring to series of

email  exchanges  written  by  the  complainant  requesting  for

relocation  of  the  workplace  addressed  to  Dr.  Naresh  Trehan,

Managing  Director,  Pankaj  Sahni;  N.T.Gmail;  Rajiv  Misra,  Dr.

Sandeep  Shrivastava,  Arvinder  Bagga  to  appreciate  her

predicament and genesis of the complaint dated 18/03/2016.

18. The complainant was a Senior Manager (Marketing) at the

Hospital.  Amongst others, her job profile required organizing and

launching campaigns in  various therapies,  viz.,  cardiac,  neuro,

gynaec,  walkathon,  press  meets,  screening  camps,  medical

conferences.  Her vision was to attract more number of patients
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for the benefit of Hospital.

From the email dated 19/12/2015 addressed and copy to

the same persons referred above, she was required to report the

Vice  President  Marketing  and  for  Operations  to  Centre  Head;

dual reporting.   

It  appears  that  the  Medical  Superintendent  initially  took

strong  exception  to  such  reporting  by  the  complainant  and

thereafter, started harassing her. 

Upon  perusal  of  the  original  record  of  the  enquiry,  it

appears that no sooner the complainant took charge, the Medical

Superintendent  gave  her  a  passive  unwelcome  verbal  note

having trapping male gender mischief   of  sexual  colour;  if  she

wanted to continue in Medant she should be good to him or else

he will make her work difficult.  He also used to comment upon

her dress and outfits.  Further,  he took strong exception to the

dual  reporting and avoiding the approval  and signature on the

bills for reimbursement submitted by her, hours together making

her  to  sit  in  his  cabin,  creating  obstruction  and  causing

harassment in technical and operational support. Talking with her

in high pitch voice with contempt and offending her dignity and

chastity.  Her activities were squeezed and stagnated. She was

not allowed to participate in the marketing.  He was surpassing

her and directly assigning tasks to executives in her team.  She

was marginalized and embarrassed. She was subjected to typical

hostile work environment intimidating with her future employment.

Under  such  insecure  and  helpless  situation,  she  looked  upon

superiors  to  come to  her  rescue but  all  turned deaf  ears  and

shown cold shoulders. She in fact pleaded clemency before Dr.

Naresh Trehan, Managing Director to intervene and protect her

bringing to his  notice that  the Medical  Superintendent  and Dr.

(Ms.) Priti P. Sainy have communicated that she will have to part

with  organization.   She  further  stated  that  she  worked  one

hundred per cent to keep high flag of the organization/Hospital.

She do not want to leave the job. For the last six months after her

joining, she has launched  successfully various campaigns for the

benefit of the Hospital.  She therefore, requested for relocation of

the work place.

         It is really unfortunate that the Managing Director did not

care  for  the  seriousness  and  sensitivity  of  the  situation  under
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which  the  complainant  was  subjected  to  the  hostile  work

environment,  humiliating and thereat  to her  future employment

affecting her health and safety, etc., instead asked her to 'bridge

the gap' with the Medical Superintendent.  Such indifferent and

insensitive  'don't  care'  attitude  of  the  Managing  Director  is

deplorable  and  taken  exception  thereto.   In  fall  fairness  with

maturity  as  captain  of  the  Hospital,  he  should  have  given

audience to the complainant and addressed issues raised by her

as  she was  an  vulnerable  victim at  the  hands  of  the  Medical

Superintendent;  perpetrator who made her life hell  and spoiled

her career tantamount to sexual harassment at workplace.  Left

with no other alternate, she  filed the complaint on 18/03/2016. 

           Under the circumstances, it is imperative to strike a note of

caution for the Managing Director of the Hospital to be sensitive

and  extra  careful  in  dealing  with  pains  and  sufferings  of  the

women employees at the workplace to avoid recurrence of such

unfortunate incidences.

19. Another aspect which requires consideration is the factum

of termination. 

The complainant  was  appointed and joined on 15th July,

2015  as  Senior  Manager  (Marketing).  In  the  Employee

Confirmation  Appraisal  Form  (Annexure  P/5)  her  job

performance;  indicators:  reveal  that  the  complainant  performs

assigned  tasks  accurately  and  on  time;  express  keenness  to

learn new things and shoulders  more responsibilities;  besides,

communicates  well  and  was  co-operative  with  other  team

members.   Conduct,  indicators:  Arrives  for  work  on  time,

disciplined  and  polite  in  behaviour,  adheres  to  organizational

policies pertaining to attendance, dress code, etc., Improvement

Areas:  IPR/Target  Marketing/Activity  –  Discipline  Distribution.

However,  her  probation  was  extended  for  three  months  on

11/12/2015.   

There is no appraisal on record after 11/12/2015 extending

the period of  probation for  three  months (Annexure  P/5).  The

extended period was over in the month of March, 2016.  This

act itself demonstrates that there was no notice or counselling or

opportunity to the complainant.  There was no material on record
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to show that the complainant was lacking in indicators of (i) job

performance (ii) conduct, (iii) inter personal relationship, (iv) IPR

(v) target marketing / activity – description – distribution.

The termination order dated 19/04/2016 (Annexure P/7) as

such is stigmatic termination and not discharge simplictor as is

well apparent that the termination order is camouflaged order with

oblique motive to  terminate  her  employment  as  a  measure  of

punishment to achieve the collateral purpose of get rid of her by

hook or crook removing from the Hospital.  The termination ex

facie is  as  a  sequel  to  her  complaint  against  the  Medical

Superintendent factually investigated by the Local Committee. 

20. From the deliberations recorded in the course of  enquiry

before  the  Local  Committee,  it  is  clear  that  the  Medical

Superintendent  did  not  cooperate  in  the  enquiry  and  the

representative of  the Hospital  after  filing the aforesaid referred

scanty replies dated 21/11/2016 whereunder it is mentioned that

internal  complaints  committee  ('ICC')  is  in  existence  in  the

Hospital  (Annexure  P/13)  and  20/07/2017  (Annexure  P/15)

whereunder it is mentioned that the complaint dated 18/03/2016

was  received,  however,  the  complainant  did  not  approach the

Employee  Grievance  Committee  but,  the  Hospital  intended  to

refer the complaint to the said Committee for an enquiry and once

the  enquiry  was  conducted,  the  detailed  report  should  be

submitted  before  the  Local  Committee.  No  enquiry  report  is

submitted.  No other material was placed on record before the

Local Committee.  They did not cooperate or sought permission

for cross-examination of the complainant at any point of time. No

evidence was led in the context of emails on record, particularly

email dated 18/02/2016 (Annexure P/6) referred above.  Under

the  circumstances,  no  complaint  of  violation  of  principles  of

natural  justice  at  the  instance  of  Hospital  and/or  Medical

Superintendent can be entertained. Moreover, curiously enough,

the  petitioners  have  not  impleaded  as  party/respondent  the

Medical Superintendent in two writ petitions. That also reinforce

the adverse inference drawn by the Local Committee against the

Hospital.

21. That  apart  the additional  reply filed by the petitioners on
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10/08/2017 (Annexure P/16) did not touch merits of the complaint

or denial  thereof instead complaining that the complainant has

not returned laptop, and ID card, etc., in her possession. Hence,

the same was of no consequence. 

22. As regards constitution and existence of internal complaints

committee referable to Annexure P/13 and annual reports dated

22/01/2016 & 18/01/2017 (Annexure P/20) for the years 2015 and

2016;  suffice it  to  say during the visit  of  representative of  the

Local  Committee noted that no such information was supplied;

quoted below:

^^LFkkuh; ifjokn lfefr }kjk  mDr izdj.k ij dh x;h
tkaPk esa ik;k x;k fd&

esnkrk  vLirky  bankSj  ds  ifjlj  esa  dgha  Hkh
vkrafjd ifjokn lfefr dk lwpuk iVYk ugha yxk Fkk ,oa
u gh vatfy Bkdqj dks tkWc esa tksbfuax ds le; lfefr ds
laca/k  esa  dksbZ  Hkh  tkudkjh  ugha  nh x;hA vkosfndk dh
f'kdk;r dh tkWp djus ds fy, ekSdk LFky ij tk;k x;k
,oa ogka lfefr ds xBu dk dksbZ Hkh lwpuk iVy ugha ik;k
x;kA vLirky ds LvkQ ls lfefr ds ckjs esa  tkudkjh
pkgh rks  LVkQ ds fdlh Hkh O;fDr dks bldh tkudkjh
ugha FkhA mDr izdj.k ds miajkr gh vLirky }kjk lfefr
dh okf"kZd fjiksVZ lfefr dks izsf"kr dh tkus yxhA**

As such, the existence of the internal complaints committee

itself is doubtful at the Hospital. Even otherwise, if the compliant

was  referred,  the same would  be of  no use  since the person

against  whom  acquisitions  have  been  made,  i.e.,  Medical

Superintendent  was  allegedly  a  member  of  such  committee.

Under  the  circumstances,  Annexure  P/20  (pages  111  &  113)

appears to be a paper formality not in existence at the Hospital. In

the  obtaining  facts  and  circumstance,  no  exception  to  the

conclusion of the Local Committee in that behalf is warranted.

23. The contention that the relief of reinstatement sought by the

complainant was subject matter of   civil suit No.60A of 2016 by

the  Court  of  17th Civil  Judge,  Class-I,  Indore  dismissed  on

19/05/2017 (Anneuxre P/8) and the appeal  pending before the

appellate Court, in the opinion of this Court, is of no relevance to

the subject matter of this writ petition as this Court has addressed

issues related to sexual harassment, firstly; the subject matter of

these writ petitions is with reference to and in the context of Act,
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2013 amenable to action thereunder and secondly; the trial Court

declined the relief of reinstatement is not maintainable for want of

jurisdiction.

24. CONCLUSIONS:

(i) In the obtaining facts and circumstances,

the complainant / respondent No.3 is held to

have been subjected to unwelcome sexual

harassment at workplace within the meaning

of section 2(n) read with section 3(2)(ii), (iii),

(iv) & (v) of the Act, 2013;

(ii)  the  petitioners  in  W.P.No.22314/2017

(Mrs. Arvinder Bagga and others Vs. Local

Complaints  Committee,  District  Indore  and

others) since were not noticed by the Local

Committee and no opportunity was afforded

to participate in the enquiry, the direction for

institution  of  criminal  proceedings  against

them under sections 499 and 500 IPC is not

warranted as criminal liability is strict liability

personal to the person accused of.

25. W.P.No.22314/2017 and W.P.No.22317/2017 are disposed

of with the following directions:

(i) the respondent No.3/ complainant is held

entitled  for  compensation  to  the  tune  of

Rs.25,00,000/-  (Rupees  twenty  five  lakhs

only)  for  the  pain  &  suffering,  loss  of

reputation,   emotional  distress and  loss  of

salary of eighteen months for no fault on her

part  resulting into deprivation of  right  to live

with dignity;

(ii) she is entitled for EPF and other monetary

dues (if still not paid);

 (iii) the  respondent  No.3/complainant  be

issued  character  and  experience  certificate
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during  the  period  she  was  in  employment

without  attaching  any  stigma  by  the

competent authority of Hospital;

 (iv) the  respondent  No.3  /  complainant  is

directed to furnish the details of savings bank

account to the Hospital within two weeks from

today for necessary compliance (if not already

with the Hospital); 

(v) the  Hospital  is  directed  to  deposit  the

amount  in  the  savings  bank  account  of

respondent  No.3  /  complainant  within  eight

weeks positively; failing which the same shall

attract interest at the rate of 09% (nine) per

annum from today.

(vi)  the Hospital is directed to pay penalty of

Rs.50,000/-  (Rupees  fifty  thousand  only)  (if

not already paid) in terms of section 26 of the

Act,  2013  due  to  non-existence  of  internal

complaints committee at the relevant point of

time; within a period of four weeks from today

failing which the proceedings in accordance

with law be initiated by the respondent No.1

against the Hospital;

 (vii) the proposed action under sections 499

and  500  IPC  against  the  petitioners  in

W.P.No.22314/2017 is quashed. 

       With  the  aforesaid,  order  impugned  dated  20/09/2017

(Annexure P/1) is modified.

26. Accordingly,  both the writ petitions stand disposed of.   No

order as to cost. 

A copy of order be placed in the connected writ petition.

                                                                      (Rohit Arya)
                                           Judge 
      b/-                                                                       16-09-2019
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